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THE  accompanying  pamphlet  is  the  third  contain¬ 
ing  my  opinions  published  by  the  Georgia  Bankers’ 
Association  for  distribution  among  its  membership. 
Like  its  predecessors  it  contains  opinions  rendered  in 
answer  to  questions  propounded  by  members  of  the 
Association,  selected,  out  of  a  much  larger  number, 
because  of  their  supposed  general  character  and  more 
or  less  frequent  application.  Together  the  pamphlets 
embrace  opinions  on  a  large  number  of  legal  subjects 
applicable  to  banking,  and  it  is  believed  that  their  use 
by  the  members  of  the  Association  as  a  sort  of  first  aid 
will  be  of  material  assistance  in  solving  many  of  the 
vexing  problems  so  often  confronting  the  busy  banker. 
In  using  the  opinions  it  should  be  remembered  that  the 
opinions  were  given  in  the  form  of  letters  in  answer  to 
inquiries  which  generally  stated  actual  concrete  cases. 
In  attempting  to  apply  them  to  other  cases  it  should 
always  be  borne  in  mind  that  a  slight  change  in  the 
facts  may  make  a  great  difference  in  the  application 
of  a  legal  principle. 

The  publication  of  the  opinions  was  authorized  just 
before  the  last  annual  convention  of  the  Association, 
but  has  been  delayed  by  unforeseen  circumstances 
beyond  my  control.  The  work  of  editing  the  opinions, 
preparing  the  index  and  attending  to  the  publication 
has  been  done  by  Harry  S.  Strozier,  Esquire,  of  the 
Macon  Bar,  for  which  service  I  desire  to  express  my 
grateful  appreciation. 

ORVILLE  A.  PARK. 
Macon,  Georgia,  December  7,  1914. 


OPINIONS 

ACCOMMODATION  INDORSERS. 

The  maker  of  a  note  indorsed  by  two  accommo¬ 
dation  indorsers  applies  for  an  extension,  stating 
that  the  indorsers  have  agreed  to  the  extension. 
The  extension  is  made  and  interest  paid.  Before 
the  expiration  of  the  extension  the  maker  fails. 
Are  the  indorsers  discharged? 

This  would  depend  entirely  on  whether  or  not  they 
were  parties  to  the  extension.  The  general  rule  is  that 
any  act  which  would  change  the  contract  of  an  accom¬ 
modation  indorser  releases  him  from  liability.  An  ex¬ 
tension  of  time  to  a  definite  date  at  the  instance  of  the 
maker  would  be  such  a  change  in  the  contract.  It  would 
increase  the  risk  of  the  sureties,  or  at  least  might  have 
that  effect,  and  they  would  not  be  bound.  Of  course, 
if  the  maker’s  statement  is  correct,  and  it  can  be 
proved  that  the  indorsers  agreed  to  the  extension,  they 
would  not  be  released,  since  no  man  can  complain  of 
an  act  to  which  he  himself  has  assented. 

AGENCY. 

Can  a  real  estate  agent  collect  commissions  on 
a  contract  giving  to  the  agent  the  right  to  sell  a 
piece  of  property,  where  the  owner  withdraws  the 
property  within  the  time  given  to  find  a  purchaser, 
no  consideration  having  been  paid  for  the  contract 
and  no  purchaser  having  been  found  by  the 
agent? 

One  of  the  fundamental  elements  of  a  contract  is  the 
consideration.  Without  a  consideration  a  contract  is 
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not  binding.  In  this  case,  the  contract  being  without 
consideration,  the  owner  would  not  be  liable  for  with¬ 
drawing  the  property  from  the  agent,  although  the 
time  allowed  to  make  the  sale  had  not  expired.  If  the 
agent,  in  pursuance  of  the  contract,  had  found  a  pur¬ 
chaser  who  was  ready,  able  and  willing  to  buy,  the 
owner  would  be  responsible  for  the  agent’s  commission 
whether  he  sold  or  not,  but  as  no  purchaser  was  found, 
I  do  not  see  how  the  agent  could  claim  a  commission. 
Possibly,  if  he  had  gone  to  any  expense  in  advertising 
the  property  or  showing  it  to  prospective  purchasers, 
this  expense  having  been  incurred  on  the  faith  of  the 
owner’s  contract  to  give  him  the  sale  of  it,  he  might 
be  entitled  to  recover  these  expenses,  where  the  prop¬ 
erty  was  withdrawn  within  the  time  limited  by  the 
contract. 

The  agent  of  a  corporation,  contrary  to  in¬ 
structions  from  his  superior  officers,  opens  an 
account  with  a  bank  under  his  own  name  as  man¬ 
ager,  deposits  checks  payable  to  the  company  to 
the  credit  of  this  account  for  several  months,  and 
draws  checks  in  favor  of  the  employees  of  the 
company  and  other  expense  items  against  this 
account.  An  overdraft  is  created,  which  the  com¬ 
pany  refuses  to  pay  because  the  agent  had  no 
authority  to  open  the  account,  and  because  the 
bank  was  not  authorized  to  allow  an  overdraft. 
Can  the  company  be  required  to  pay  the  over¬ 
draft? 

Since  an  overdraft  is  simply  a  loan  by  a  bank  to  the 
customer  whose  checks  are  paid,  the  question  is 
whether  or  not  the  agent  in  this  instance  had  the  au¬ 
thority  to  make  the  loan.  It  appears  that  he  had  no 
express  authority  for  this  purpose,  and  in  fact  that  he 
was  violating  his  instructions  when  he  did  business 
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with  the  bank.  However,  if  it  can  be  shown  that  the 
company  knowingly  got  the  benefit  of  the  money  which 
was  paid  out  on  these  checks,  it  would  be  liable  for 
money  advanced  for  its  use  and  benefit.  It  could  not 
plead  want  of  authority  in  its  agent  to  make  the  loan, 
where  the  money  was  actually  used  in  its  own  business, 
and  it  received  the  benefit  thereof.  If  the  agent 
carried  the  account  with  the  bank  for  a  sufficient 
length  of  time,  and  under  such  circumstances  that  his 
superior  officers  knew  or  ought  to  have  known  that  the 
account  was  being  carried,  this,  of  course,  would  tend 
to  support  the  contention  that  the  company  had  ratified 
his  acts  in  opening  the  account.  If  it  can  be  shown  that 
the  money  was  used  for  the  benefit  of  the  corpora¬ 
tion,  and  with  its  knowledge,  the  corporation  would  be 
liable  regardless  of  any  private  instructions  or  under¬ 
standing  which  it  had  with  its  agent. 

A  check  is  drawn  on  a  bank  in  favor  of  a  non¬ 
resident  corporation.  The  check  is  presented  by 
the  agent  of  this  corporation,  who  is  properly 
identified.  The  check  is  paid  to  the  agent.  The 
drawer  of  the  check  believes  that  the  agent  is 
without  authority  and  demands  that  the  amount 
of  the  check  be  repaid  to  him.  Is  the  bank  cor¬ 
rect  in  the  position  that  he  will  have  to  submit 
proof  to  show  that  the  agent  did  not  have  au¬ 
thority  to  collect? 

The  bank’s  position  is  entirely  correct.  While  an 
agent  ordinarily  has  no  right  to  sign  the  name  of  his 
principal  without  express  authority,  the  principal  would 
be  the  only  one  who  could  complain  of  his  want  of  au¬ 
thority.  The  drawer  of  the  check  orders  the  bank  to 
pay  to  the  order  of  the  corporation.  The  bank  pays  to 
the  order  of  the  corporation,  its  name  being  signed  by 
the  agent.  The  corporation  can  complain  that  the 
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agent  was  unauthorized  to  sign,  and  that  the  bank  is 
liable  to  it  for  the  amount  of  the  check,  it  not  having 
authorized  the  payment  to  the  agent.  Certainly  in  the 
absence  of  proof  that  the  agent  did  not  have  authority 
to  collect,  the  bank  would  be  safe  in  refusing  to  pay 
the  drawer  the  amount  called  for  by  the  check. 

A  draft  is  sent  to  a  bank  for  collection.  It  is 
presented  to  the  drawee  by  the  bank’s  messenger. 
The  drawee  states  that  he  can  not  pay  the  draft 
then,  but  will  do  so  in  a  few  days.  The  draft  is 
returned  by  the  bank  with  the  usual  notation.  A 
few  days  thereafter,  according  to  the  drawee,  he 
pays  the  draft  to  the  messenger,  who  promises  to 
mail  him  the  draft.  The  messenger  denies  this, 
and  the  bank  does  not  receive  the  money,  and  is 
not  advised  of  the  claim  of  the  drawee  that  he 
paid  the  draft  for  several  months.  The  question 
is,  is  the  bank  liable  to  the  drawee  for  the  amount 
which  he  claims  to  have  paid  the  messenger? 

Section  3578  of  the  Code  of  1910  provides : 

“Where  money  is  due  on  a  written  evidence  of  debt, 
payment  to  an  agent  of  the  creditor  who  fails  to  pro¬ 
duce  the  obligation  is  at  the  risk  of  the  debtor.  Non¬ 
production  of  the  security  rebuts  the  implication  of 
authority  arising  from  the  agent’s  employment,  and  it 
must  be  otherwise  established.” 

And  the  Supreme  Court  has  held : 

“If  the  debtor  by  promissory  note  makes  a  payment 
thereon  to  one  claiming  to  be  an  agent  for  collection, 
it  is  incumbent  on  the  former  to  see  that  the  latter 
is  in  possession  of  the  security;  for,  if  he  is  not,  the 
debtor  will  be  liable  to  pay  again,  unless  the  person 
making  the  collection  had  authority  to  collect  the  sums 
due  his  principal,  or  the  money  actually  reached  the 
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owner.”  Walton  Guano  Co.  v.  McCall,  et  al.,  Ill 
Ga.,  114. 

The  Court  also  held: 

“The  inference  that  an  agent  is  authorized  to  collect 
a  written  security  for  a  debt  because  it  is  in  his  custody, 
ceases  when  the  security  is  withdrawn  by  the  creditor ; 
and  this,  even  though  the  debt  may  have  been  con¬ 
tracted  through  the  agent. 

“If  the  debtor  pay  such  a  claim  to  one  who  is  not  in 
posssession  of  the  security,  it  is  incumbent  on  him  to 
show  that  the  person  receiving  payment  had  author¬ 
ity  to  collect  the  debt.”  Guilford  &  Co.  v.  Stacer,  53 
Ga.,  618. 

From  these  authorities  it  seems  clear  that  the  bank 
is  not  liable,  even  though  the  money  was  actually  paid 
to  the  messenger,  unless  the  money  was  turned  over 
by  the  messenger  to  the  bank.  The  bank  is  not  liable 
for  the  unauthorized  act  of  an  agent  or  employee, 
unless  from  a  course  of  dealing  or  otherwise  it  has  led 
the  party  dealing  with  the  agent  to  believe  that  the  act 
in  question  is  within  the  scope  of  the  agent’s  authority. 
While  a  messenger  is  authorized  to  collect  papers  in  his 
hands,  and  a  person  paying  to  such  messenger  a  paper 
presented  to  him  would  be  protected  in  so  doing,  the 
failure  of  the  messenger  to  produce  the  draft  in  the 
case  under  consideration  rebutted  any  presumption 
which  might  otherwise  exist  that  he  had  authority 
to  collect.  It  was  incumbent  upon  the  drawee  of  the 
draft  to  ascertain  the  authority  of  the  messenger 
when  the  messenger  failed  to  produce  the  draft.  If  he 
had  inquired  he  would  have  ascertained  that  the  agent 
did  not  have  authority  as  a  matter  of  fact,  because  the 
draft  in  question  had  been  returned  to  the  drawer.  The 
agent  having  no  authority  to  collect  and  any  presump¬ 
tion  of  authority  being  rebutted  by  his  failure  to  pro¬ 
duce  the  draft,  the  drawee  took  all  the  risk  of  paying, 
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and,  therefore,  as  between  him  and  the  bank  he  will 
have  to  lose  the  amount  paid. 

ATTACHMENTS. 

Where  a  non-resident  is  sued  in  Georgia  with¬ 
out  being  served,  and  garnishment  is  served  upon 
a  bank  in  Georgia,  a  judgment  against  the  gar¬ 
nishee  bank  is  invalid.  This  is  stated  on  page  21, 
Opinions  1911-1913.  But  is  it  not  true  that  prop¬ 
erty  or  money  of  a  non-resident,  which  is  within 
the  State  can  be  attached  and  garnishment  served 
upon  a  bank,  without  service  of  the  suit  upon  the 
non-resident? 

The  opinion  referred  to  was  based  on  a  straight  suit 
against  a  non-resident  in  a  justice  court  in  Georgia. 
The  question  of  attachment  was  not  involved  at  all. 
The  property  of  a  non-resident  can  be  attached, 
and  the  attachment  can  be  served  by  the  issuance 
and  service  of  a  summons  of  garnishment  upon  a 
debtor  of  the  non-resident.  In  such  case  the  first 
question  to  be  determined  would  be  whether  or  not 
the  garnishee  owed  the  non-resident  or  had  any  prop¬ 
erty,  money  or  effects  belonging  to  the  non-resident  in 
its  possession.  If  the  garnishee  was  not  indebted  or 
did  not  hold  any  property  of  any  sort  belonging  to  the 
non-resident,  the  attachment  would  fall. 

In  the  case  referred  to  in  the  opinion  cited,  a  suit  was 
filed  and  a  personal  judgment  entered  against  the  non¬ 
resident,  though  no  service  was  made.  Had  the  suit 
been  by  attachment  an  entirely  different  question 
would  have  been  raised.  In  case  of  an  attachment  of 
course  no  service  on  the  non-resident  is  required. 

ATTESTATION  OF  INSTRUMENTS. 

Would  it  not  be  advisable  to  try  to  get  the  leg¬ 
islature  to  pass  a  law  providing  that  a  notary 


7 


public,  who  is  a  stockholder  in  a  bank,  shall  not 
be  disqualified  to  attest  papers  in  favor  of  the 
bank,  or  in  which  the  bank  is  interested? 

I  doubt  the  wisdom  of  passing  such  a  law  as  that 
suggested.  It  has  been  decided  both  by  the  Supreme 
Court  and  the  Court  of  Appeals  that  a  notary  public 
who  is  a  stockholder  in  a  corporation  can  not  attest 
papers  in  favor  of  the  corporation.  The  basis  of  these 
decisions  is  that  a  notary  is  disqualified  where  he  is 
pecuniarily  or  beneficially  interested  in  the  transaction, 
and  that  a  stockholder  bears  such  a  financial  relation 
to  the  corporation  as  to  be  disqualified  on  account  of 
interest.  See  Opinions,  1910-1911,  p.  10,  and  Opinions, 
1911-1913,  p.  2.  It  will  be  remembered  that  paper 
which  is  properly  witnessed  and  recorded  can  be  ad¬ 
mitted  in  evidence  without  proof,  the  attestation  and 
record  taking  the  place  of  proof,  and  that  the  certifi¬ 
cate  of  a  commercial  notary  on  commercial  paper 
proves  itself.  There  seems  to  be  every  reason,  therefore, 
why  the  notary  acting  in  such  matters,  should  not  have 
an  interest  in  the  transaction.  It  would  be  manifestly 
improper  for  a  person  to  attest  a  paper  in  favor  of 
himself  or  a  paper  in  which  he  had  a  direct  interest. 
The  fact  that  he  shares  this  interest  with  other 
parties  would  not  relieve  the  objection.  As  a  stock¬ 
holder  is  pecuniarily  interested  in  the  corporation,  this 
objection,  of  course,  obtains.  The  temptation  to  put 
papers  in  shape  after  they  have  been  executed  improp¬ 
erly,  or  to  manufacture  evidence,  is  too  great  to  allow 
a  person  who  is  directly  concerned  and  financially  in¬ 
terested  to  act  in  such  matters. 

If  it  be  suggested  that  frequently  the  cashier  of  the 
bank  is  the  only  notary  public  in  a  small  country  town, 
and  that  therefore  it  is  very  inconvenient  in  such  cases 
to  get  papers  witnessed,  it  may  be  said  that  this  objec¬ 
tion  is  not  a  particularly  serious  one,  since  it  is  such  an 
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easy  matter  to  have  a  notary  public  appointed.  In  any 
such  town  there  would  be  some  other  man  besides  a 
stockholder  of  the  bank  who  could  be  appointed.  Gener¬ 
ally,  there  would  be  some  clerk  in  the  bank  who  could  be 
appointed.  All  one  wishing  to  be  appointed  has  to  do  is 
to  apply  to  the  judge  of  the  superior  court  and  take  the 
oath.  It  is  now  lawful  for  women  to  be  appointed, 
and  surely  in  every  community  there  ought  to  be  some 
man  or  woman  of  good  moral  character  who  is  not  a 
stockholder  in  the  bank,  who  could  be  appointed  notary. 

Though  a  stockholder  in  the  bank,  a  notary  would 
not  be  disqualified  except  in  cases  where  the  bank 
itself  had  an  interest  in  the  paper.  There  would  be 
no  reason  why  such  a  notary  should  not  protest  papers 
sent  to  the  bank  for  collection,  where  the  bank 
itself  had  no  interest  in  them.  The  disqualification 
extends  only  to  cases  in  which  the  bank  is  interested. 
The  reasons  outlined  cause  me  to  question  the  wisdom 
of  changing  the  existing  law. 

Where  a  deed  or  mortgage  purporting  in  the 
caption  to  have  been  executed  in  one  county  is 
attested  by  a  justice  of  the  peace  or  notary  pub¬ 
lic  of  another  county,  is  it  entitled  to  record?  Is 
the  record  of  such  a  deed  or  mortgage  notice  so 
as  to  affect  a  subsequent  mortgage  or  purchaser? 

A  paper  which  recites  in  the  caption  a  particular 

place  of  execution,  as  “Georgia, - County,” 

purports  to  have  been  executed  in  that  county,  and  as 
a  notary  public  or  justice  of  the  peace  has  no  author¬ 
ity  to  attest  papers  outside  of  the  county  of  his  ap¬ 
pointment,  a  paper  headed  in  one  county  and  witnessed 
by  a  notary  or  justice  of  another  county  is  not  entitled 
to  record.  I  refer  in  this  connection  to  two  or  three 
of  the  many  cases  decided  by  the  Supreme  Court  of 
Georgia  upon  this  subject: 
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“A  deed  purporting  to  be  executed  in  one  county 
can  not  be  legally  recorded  upon  the  attestation  of  a 
notary  public  of  another  county  together  with  that  of 
an  unofficial  witness.”  Allgood  v.  The  State,  87  Ga.,  668. 

Quoting  from  the  body  of  the  opinion  in  this  case : 

“Under  the  facts  the  clerk  of  the  superior  court  of 
Carroll  County  was  not  authorized  to  admit  the  deed 
to  record.  It  purported  to  have  been  made  in  Carroll 
County,  and  was  attested  by  another  witness  and  an 
officer  of  Fulton  County.  If  it  was  executed  in  Carroll 
County,  a  notary  public  in  Fulton  County  had  no  au¬ 
thority  to  act  officially  in  Carroll  County,  and  his  at¬ 
testation  as  notary  public  of  Fulton  County  would 
not  authorize  the  recording  of  the  deed  in  Carroll 
County.  A  notary  public  of  Fulton  County  has  no 
right  to  attest  a  deed  officially  in  Carroll  County,  and 
the  clerk  of  Carroll  County  had  no  right  to  put  the 
deed  on  record.”  This  case  has  been  followed  in  quite  a 
number  of  later  cases,  among  them  being  McCandless 
v.  Yorkshire,  etc.,  Corporation,  101  Ga.,  180;  Gray 
Lumber  Co.  v.  Harris,  127  Ga.,  693.  Glover  v.  Cox,  137 
Ga.,  684. 

It  is  clear  from  these  decisions  that  a  deed  or  mort¬ 
gage  purporting  in  its  caption  to  be  executed  in  one 
county  and  attested  by  a  notary  or  justice  of  another 
county  is  not  entitled  to  record. 

Where  a  deed  or  mortgage  which  is  not  entitled  to 
record  is  actually  recorded,  the  record  is  a  nullity,  and 
puts  no  one  on  notice  or  inquiry  unless  it  is  actually 
seen.  “We  hold  that  this  mortgage  was  improperly 
admitted  to  record,  and  being  improperly  admitted  to 
record,  the  record  thereof  was  no  notice  to  the  pur¬ 
chaser  in  this  case.”  MacKenzie  v.  Jackson,  82  Ga.,  80. 
“The  deed  not  being  so  attested  as  to  lawfully  admit  it  to 
record,  the  actual  recording  of  it  was  a  mere  nullity.” 
McCandless  v.  Yorkshire,  etc.,  Corporation,  101  Ga., 
180.  “Of  course,  the  record  upon  defective  probate 
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unless  actually  seen  or  heard  of  would  count  for  noth¬ 
ing.  The  mere  existence  of  such  a  record  would  not 
put  any  person  on  inquiry  who  was  not  informed  of 
its  existence.  When  a  deed  is  well  recorded,  every¬ 
body  must  be  presumed  to  know  of  the  record  for  cer¬ 
tain  purposes,  but  when  not  well  recorded  the  presump¬ 
tion  of  ignorance  holds  until  actual  knowledge  or  in¬ 
formation  of  the  record  is  clearly  proved.”  Gardner 
v.  Granniss,  57  Ga.,  539. 

Any  number  of  other  cases  to  the  same  effect  might 
easily  be  found.  Both  propositions  are  abundantly  sup¬ 
ported  by  repeated  decisions  of  the  Supreme  Court. 

And  it  is  immaterial  whether  the  paper  in  question  is 
a  mortgage  or  a  deed.  There  is  no  difference  what¬ 
ever  in  the  authority  of  an  officer  to  attest  a  mortgage 
and  a  deed.  While  the  language  of  section  3257  of  the 
Code  of  1910  with  regard  to  attesting  a  mortgage  dif¬ 
fers  slightly  from  that  of  the  section  providing  for  the 
attestation  of  a  deed,  neither  a  notary  public  nor  a 
justice  of  the  peace  has  any  authority  outside  of  the 
county  of  his  appointment,  and  his  official  acts  outside 
of  the  county  are  without  any  force  or  effect  whatever. 
See  section  620,  Code  of  1910;  Fain  v.  Garthright,  5 
Ga.,  6;  Hammond  v.  Wilcher,  79  Ga.,  421;  Opinions, 
1911-1913,  pp.  3,  4. 


attorney’s  fees. 

Is  a  guarantor  of  the  payment  of  a  certificate 
of  deposit,  who  resists  payment  and  has  to  be 
sued,  liable  for  attorney’s  fees  as  damages  on  his 
guarantee? 

The  rule  is  that  attorney’s  fees  are  not  ordinarily  col¬ 
lectible  as  damages  except  in  a  few  specific  cases 
where  provision  is  made  by  statute.  The  damages  for 
the  breach  of  any  contract  for  the  payment  of  money 
is  lawful  interest.  In  such  a  suit  against  the  guarantor 
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there  could  be  recovered  only  the  amount  due  on  the 
certificate,  the  interest,  and,  of  course,  the  court  costs. 

BANKRUPTCY. 

Where  a  bank  holds  a  mortgage  on  property 
of  a  bankrupt,  can  the  property  be  sold  freed  of 
the  lien  of  the  mortgage  and  the  bank  get  its 
money  out  of  the  proceeds? 

It  is  customary  after  a  trustee  in  bankruptcy  has 
been  elected  for  the  trustee  to  apply  to  the  referee  for 
leave  to  sell  the  property  of  the  bankrupt.  Where 
property  is  covered  by  a  mortgage  or  other  lien,  the 
usual  practice  is  for  the  trustee  to  apply  for  leave  to 
sell  the  property  freed  of  liens,  the  liens  to  attach  to 
the  proceeds  of  sale.  I  quote  from  Remington  on 
Bankruptcy,  p.  1223 :  “The  property  may  be  sold  free 
from  liens  and  encumbrances,  and  the  liens  be  trans¬ 
ferred  to  the  proceeds.”  Where  this  is  done,  the  mort¬ 
gage  creditor  can  intervene  in  the  bankruptcy  cause  and 
get  the  mortgage  satisfied  out  of  the  proceeds  of  the 
sale. 

Under  the  Bankruptcy  Act  the  trustee  can  offer  the 
property  for  sale  subject  to  the  lien,  but  as  it  is  usually 
best  for  all  parties  that  the  unincumbered  title  to  the 
property  should  be  sold  rather  than  the  equity  after 
the  payment  of  the  mortgage,  the  other  practice  is  gen¬ 
erally  resorted  to.  Where  this  is  done,  unless  it  is  upon 
the  application  of  the  mortgage  creditor  or  at  his  in¬ 
stance,  he  is  entitled  to  receive  the  full  amount  of  his 
mortgage  debt  without  the  payment  of  costs,  unless  the 
property  brings  less  than  the  mortgage  debt,  in  which 
event  it  is  usually  taxed  with  the  expenses  of  the  sale. 

Has  a  bank  the  right,  under  the  Bankruptcy 
Act,  to  set  off  amounts  collected  on  notes  de¬ 
posited  with  it  for  collection  as  against  notes  of 
the  depositor  held  by  the  bank? 
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The  Bankruptcy  Act  expressly  authorizes  the  set-off 
of  mutual  accounts.  This  has  been  repeatedly  held  to 
include  deposits  in  bank  as  against  notes  of  the  de¬ 
positor.  There  are  numerous  decisions  to  this  effect. 
I  do  not  recall  a  case  in  which  has  been  decided  the 
precise  question  as  to  the  right  of  a  bank  receiving 
notes  for  collection  to  set-off  the  proceeds  of  the  col¬ 
lections  as  against  the  notes  of  the  depositor,  but  in 
the  recent  case  of  the  Continental  &  Commercial  Trust 
&  Savings  Bank  v.  Chicago  Title  &  Trust  Company, 
229  U.  S.,  435,  57  Law.  Edition,  1268,  the  United  States 
Supreme  Court  practically  decided  the  question.  I 
quote  the  third  head-note : 

“A  balance  left  in  a  deposit  subject  to  check  for  spe¬ 
cific  purposes  may  be  applied  by  the  bank  to  the  pay¬ 
ment  of  the  depositor’s  indebtedness  to  it  without  vio¬ 
lating  the  prohibitions  of  the  Bankruptcy  Act  of  July 
1,  1898,  section  60  a  and  b,  against  preferential  trans¬ 
fers,  although  the  transaction  was  within  four  months 
of  the  bankruptcy  proceedings  against  the  depositor, 
and  the  bank  at  the  time  had  reasonable  cause  to  be¬ 
lieve  him  insolvent.” 

BONDED  WAREHOUSES. 

How  may  a  bonded  warehouse  be  established? 

The  legislature  in  1899  passed  an  act,  authorizing 
bonded  public  warehouses.  The  act  will  be  found  in 
the  Code  of  1910,  sections  2910-2922.  Under  the  terms 
of  this  act,  any  person  or  corporation  engaged  in  the 
business  of  a  warehouseman  may  become  a  bonded 
warehouseman  and  authorized  to  keep  and  maintain  a 
bonded  public  warehouse  for  the  storage  of  cotton  and 
other  goods,  upon  giving  bond  based  on  the  estimated 
value  the  warehouseman  will  provide  storage  for.  This 
bond  is  made  payable  to  the  clerk  of  the  superior  court 
of  the  county  where  the  warehouse  is  located,  and  is 
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conditioned  for  the  faithful  performance  of  the  ware¬ 
houseman’s  duties  and  liabilities.  Provision  is  made 
for  a  surety  company  acting  as  surety  on  the  bond. 
The  clerk  of  the  superior  court  fixes  the  amount  of  the 
bond  and  approves  the  surety.  The  act  provides  that 
the  warehouseman  shall  keep  the  property  insured, 
and  shall  give  receipts  for  the  property  stored  in  the 
warehouse,  these  receipts  to  be  negotiable  in  form,  de¬ 
scribing  the  property,  stating  the  brands  or  marks,  the 
quantity  and  grade,  and  also  showing  the  charges  and 
the  amount  of  the  insurance.  These  receipts  carry  with 
them  the  title  to  the  cotton  or  other  goods  stored,  which 
passes  to  the  purchaser  or  pledgee  by  the  delivery  of 
the  receipt.  Further  provision  is  made  for  the  sale  of 
the  property  to  pay  storage  charges  and  for  the  sale 
of  perishable  property,  and  for  the  liability  of  the 
warehouseman  as  to  the  proceeds  of  the  sale,  as  well 
as  for  the  safekeeping  of  the  property  committed  to 
his  charge. 

No  particular  amount  of  capital  is  required,  nor  is  it 
necessary  that  the  bonded  warehouse  should  be  a  cor¬ 
poration. 


BRANCH  BANKS. 

Can  a  national  bank  operate  a  branch? 

Branches  are  not  permitted  under  the  National 
Banking  Act.  See  Opinions,  1910-1911,  p.  12. 

cashier’s  check. 

A  bank  issues  its  cashier’s  check,  which  the 
payee  cashes  at  another  bank.  The  bank  cash¬ 
ing  the  check  forwards  it  to  the  bank  on  which  it 
is  drawn.  This  bank  refuses  payment,  on  the 
ground  that  the  check  was  obtained  by  misrepre¬ 
sentation.  Can  the  bank  which  cashed  the  check 
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collect  it  from  the  bank  which  issued  it?  Would 
suit  have  to  be  brought  first  against  the  original 
payee,  who  indorsed  the  check? 

A  cashier’s  check  is  a  negotiable  instrument,  and  like 
other  negotiable  instruments  is  not  subject  to  defenses 
between  the  original  parties  where  held  by  a  bona  fide 
purchaser  for  value  without  notice  of  such  defenses. 
In  other  words,  there  is  nothing  peculiar  or  sacred 
about  a  cashier’s  check.  It  stands  on  the  same  footing 
as  the  check  of  an  ordinary  person,  the  drawer  being 
liable  where  the  check  is  in  the  hands  of  a  bona  fide 
holder.  A  bank  could  not  plead  as  against  such  holder 
that  its  cashier’s  check  was  gotten  by  false  represen¬ 
tations. 

It  is  not  necessary  that  suit  should  be  brought  against 
the  indorser  before  suing  the  drawer  of  a  check.  In¬ 
deed,  the  drawer  is  the  party  primarily  liable,  and 
while  both  can  be  sued  in  the  same  action,  it  would  be 
proper  to  exhaust  the  drawer  before  going  on  the  in¬ 
dorser,  though  it  is  not  necessary  that  this  should  be 
done. 


A  customer  fraudulently  obtains  from  a 
bank  its  cashier’s  check.  The  check  is  cashed  for 
him  by  a  bank  in  a  distant  town.  Can  the  bank 
issuing  the  check  refuse  to  pay  it? 

The  question  to  be  decided  is  whether  or  not  the  lat¬ 
ter  bank  is  a  bona  fide  holder  of  the  check.  If  the  check 
was  paid  to  the  payee  by  this  bank  without  any  knowl¬ 
edge  of  the  circumstances  under  which  the  check  was 
issued,  payment  could  not  be  refused.  The  fact  that 
the  party  cashing  the  check  may  have  been  a  stranger 
to  the  bank  would  seem  to  make  no  difference,  unless 
the  circumstances  of  its  presentation  were  sufficient  to 
arouse  the  suspicions  of  the  officer  of  the  bank  cash¬ 
ing  the  check.  It  very  frequently  happens  that  a 
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cashier’s  check  or  a  bank  draft  on  New  York  or  some 
other  point  is  cashed  by  a  bank  for  a  party  who  is 
unknown  to  the  bank  cashing  the  same,  the  party  being 
identified  sufficiently  for  the  bank  to  know  definitely 
that  he  is  the  payee  named  in  the  check.  The  bank 
under  such  circumstances  would  cash  the  check  on  the 
faith  of  the  bank  issuing  the  same,  and  would  be  con¬ 
cerned  only  to  find  out  that  it  was  paying  it  to  the 
party  named  as  payee.  Of  course,  if  the  circumstances 
were  such  as  to  arouse  the  suspicions  of  the  bank  and 
to  indicate  that  there  was  something  fraudulent  in  the 
transaction,  the  bank  would  not  be  a  bond  fide  holder, 
but  I  do  not  think  the  mere  fact  that  the  bank  knew 
practically  nothing  about  the  payee  would  be  such  a 
suspicious  circumstance  as  would  put  it  on  notice. 

Under  such  circumstances,  I  would  suggest  that  the 
bank  which  issued  the  check  request  from  the  other 
bank  a  full  statement  of  all  the  facts  connected  with  the 
cashing  of  the  check.  They  should  be  asked  what  in¬ 
formation  they  had  as  to  who  the  person  presenting 
the  check  was,  why  they  happened  to  cash  it  for  him, 
when  they  cashed  it,  and  everything  else  that  would 
throw  any  light  on  the  transaction.  If  from  the  informa¬ 
tion  thus  obtained  it  does  not  appear  that  the  bank  was 
acting  in  bad  faith  in  cashing  the  check,  I  do  not  think 
the  other  bank  could  do  otherwise  than  pay  the  check. 

A  bank  issues  a  cashier’s  check,  making  it  pay¬ 
able  to  a  named  person,  though  intending  to 
make  it  payable  to  another.  The  check  is  for¬ 
warded  by  mail  and  is  received  by  a  person  bear¬ 
ing  the  name  which  is  written  in  the  check  as 
the  name  of  the  payee.  This  person  indorses  the 
check  and  has  it  cashed  by  another  bank.  Under 
the  opinion  on  page  27,  Opinions,  1911-1913,  can 
the  first  bank  hold  the  paying  bank  liable? 
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A  wrong  impression  seems  to  have  been  obtained 
from  the  opinion  cited  in  the  question.  I  was  there  dis¬ 
cussing  the  payment  of  a  check  to  a  person  of  the  same 
name  as  the  payee,  where  the  paying  bank  had  no 
means  of  knowing  that  the  payment  was  made  to  the 
wrong  person.  The  rule  laid  down  in  Morse  on  Banks 
and  Banking,  which,  I  believe,  is  the  leading  authority 
in  cases  of  this  kind,  is  that  the  bank  making  the  pay¬ 
ment  is  liable,  upon  the  theory  that  it  was  under  no 
obligations  to  pay  a  check  drawn  on  another  bank,  and 
when  it  undertook  to  do  so  it  must  satisfy  itself  that 
the  person  to  whom  the  check  was  paid  was  the  person 
actually  intended.  This  rule,  however,  is  severely  crit¬ 
icised  by  Morse,  who  takes  the  position  that  as  there 
is  nothing  to  put  the  paying  bank  on  notice  of  the  per¬ 
son  intended,  save  the  name  written  in  the  check,  the 
most  that  should  be  required  of  it  is  that  it  should  act 
in  good  faith,  having  the  person  presenting  the  check 
identified  and  ascertaining  that  his  name  is  really  the 
same  as  that  appearing  on  the  face  of  the  check. 

But  I  understand  this  question  to  be  entirely  differ¬ 
ent  from  that  one.  Where  the  bank  issuing  the  cashier’s 
check  makes  it  payable  to  a  named  person,  intending 
to  make  it  payable  to  another,  the  paying  bank  could 
not  by  any  kind  of  inquiry  ascertain  what  was  in  the 
mind  of  the  cashier  when  he  drew  the  check.  How  it 
would  be  possible  to  make  the  paying  bank  responsi¬ 
ble  for  the  mistake  of  the  cashier  drawing  the  check  is 
more  than  I  can  understand.  Of  course,  if  there  was 
anything  suspicious  about  the  circumstances  surround¬ 
ing  the  cashing  of  the  check,  the  paying  bank  might  be 
justified  in  refusing  to  cash  the  check,  but  I  do  not  un¬ 
derstand  that  there  was  anything  of  that  nature  in  this 
transaction.  It  appears  that  the  check  was  drawn  pay¬ 
able  to  a  named  party,  that  a  party  by  that  name  and 
known  to  the  paying  bank  to  be  a  person  of  that  name 
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presented  the  check  for  payment,  and  that  it  was 
cashed  by  this  bank. 

It  seems  to  me  that  the  only  recourse  of  the  bank  that 
issued  the  check  is  on  the  party  who  got  the  check,  and 
who,  knowing  that  it  must  have  been  intended  for  an¬ 
other,  cashed  it  himself.  Clearly  the  bank  paying  the 
check  is  not  responsible,  unless  it  could  be  shown  that 
it  in  some  way  participated  in  the  fraud  of  the  party 
cashing  the  check. 

CERTIFICATE  OF  DEPOSIT. 

In  the  event  of  failure  of  a  bank,  does  a  time 
certificate  bearing  interest  rank  as  a  deposit  or  as 
a  note  of  the  bank? 

The  question  has  not  been  settled  in  this  State,  and 
the  decisions  in  other  states  are  not  uniform.  Some 
of  them  hold  that  the  certificate  is  to  be  treated  as  an 
ordinary  deposit,  others  that  it  is  to  all  intents  and 
purposes  a  note,  and  still  others  make  its  character  de¬ 
pendent  on  whether  or  not  it  is  given  for  a  loan  of 
money  or  represents  a  deposit  in  ordinary  course  upon 
which  interest  is  paid.  This  last  rule,  however,  seems  to 
be  rather  difficult  of  application. 

[Since  this  opinion  was  written  the  question  has  been 
settled  in  this  State  by  a  decision  of  the  Supreme  Court 
from  which  I  quote:  “Holders  of  certificates  of  de¬ 
posit  are  ‘depositors’  within  the  meaning  of  the  pro¬ 
vision  of  the  charter  of  a  bank,  imposing  on  stock¬ 
holders  a  statutory  liability  in  addition  to  the  full  pay¬ 
ment  of  the  amount  of  their  subscriptions,  for  the  pay¬ 
ment  of  depositors.”  Lamar  v.  Taylor,  80  Southeastern 
Reporter,  p.  1085,  headnote  6.] 

A  person  deposits  a  sum  in  bank,  taking  an  in¬ 
terest-bearing  certificate  of  deposit,  payable  to 
the  order  of  himself,  or  in  the  event  of  his  death, 
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to  his  wife.  The  depositor  dies  intestate.  Can  the 
widow  draw  the  money  on  the  certificate,  or  can 
the  money  be  drawn  only  by  the  administrator  of 
the  depositor? 

I  quote  from  the  recent  work  of  Michie  on  Banks 
and  Banking,  Volume  II,  page  1283: 

“A  certificate  of  deposit  payable  to  the  order  of  the 
depositor  or  his  wife  may  be  paid  to  the  wife,  but 
where  the  depositor  deposited  the  money  in  bank  and 
received  a  certificate  of  deposit  payable  to  the  order 
of  himself  or  his  wife  on  the  return  of  the  certificate, 
the  bank  is  liable  for  paying  to  the  wife  after  notice  of 
the  death  of  the  depositor ;  and  notice  to  the  paying  tel¬ 
ler  is  notice  to  the  bank.”  This  statement  is  based  on 
the  case  of  Second  National  Bank  v.  Wrightson,  63 
Md.,  81. 

The  precise  question  asked  has  been  decided  by  the 
Court  of  Appeals  of  New  York  in  the  case  of  Sullivan  v. 
Sullivan,  56  Northeastern,  116.  I  quote  the  headnotes 
in  this  case : 

“1.  The  deposit  of  money  in  a  bank,  and  the  issu¬ 
ance  of  a  certificate  payable  to  the  depositor,  or,  in  case 
of  her  death,  to  another,  do  not,  where  there  is  no 
consideration  therefor,  constitute  a  valid  contract  be¬ 
tween  the  depositor  and  the  bank  for  the  benefit  of  the 
other,  which  the  latter  can  enforce  on  the  depositor’s 
death  before  the  sum  is  withdrawn. 

“2.  The  deposit  of  a  fund  in  a  bank,  and  the  issu¬ 
ance  of  a  certificate  payable  to  the  depositor,  or,  in 
case  of  her  death,  to  another,  do  not  create  a  trust  in 
favor  of  the  other,  where  there  is  no  intention,  ex¬ 
press,  or  implied,  to  immediately  transfer  the  title  to 
the  fund  to  the  latter  or  to  the  bank,  except  as  the 
depositary  and  debtor  of  the  depositor.” 

The  certificate  in  question  was  as  follows : 

“$2,000.  Elmira,  N.  Y.,  Oct.  10th,  1892.  Catherine 
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Sullivan  has  deposited  in  this  bank  two  thousand  dol¬ 
lars,  payable  one  day  after  date  to  the  order  of  her¬ 
self,  or,  in  case  of  her  death,  to  her  niece,  Catherine 
Sullivan,  of  Utica,  upon  the  return  of  this  certificate, 
with  interest  at  3  per  cent,  per  annum  if  held  six 
months.  Not  subject  to  check.  J.  H.  Arnot,  V.  P. 
No.  26,638.” 

The  suit  was  brought  by  the  administrator  of  the  de¬ 
positor  against  the  bank,  and  at  the  instance  of  the 
bank  the  niece,  to  whose  order  the  certificate  was  pay¬ 
able  on  the  death  of  the  depositor,  was  made  a  party. 
The  judgment  was  in  favor  of  the  administrator. 

The  Supreme  Court  of  Iowa  in  the  case  In  Re: 
Brown’s  Estate,  113  Iowa,  351,  also  decided  that  a  cer¬ 
tificate  issued  jointly  in  the  names  of  the  depositor  and 
his  wife,  the  depositor  stating  to  the  bank  at  the  time 
that  the  certificate  was  so  taken  to  enable  the  wife  to 
draw  the  money  on  his  death,  did  not  create  a  trust  in 
favor  of  the  wife,  and  that  the  fund  belonged  to  the 
husband’s  estate. 

I  do  not  think  the  question  has  been  decided  in  Geor¬ 
gia,  but  the  principles  upon  which  the  cases  above  re¬ 
ferred  to  were  decided  are  well  recognized  in  this  State, 
and  I  think  our  Supreme  Court  would  hold  in  accord¬ 
ance  with  these  rulings. 

Of  course,  a  special  contract  based  on  a  valid  con¬ 
sideration  might  be  made,  by  which  the  title  to  the  de¬ 
posit  would  pass  to  a  third  person,  and  the  bank  under 
such  circumstances  would  be  authorized  to  pay  regard¬ 
less  of  the  death  of  the  depositor.  Again,  a  husband 
might  make  a  valid  gift  to  his  wife  in  the  form  of  a 
deposit  in  bank,  which  she  could  draw  after  his  death. 
In  such  case,  however,  it  would  be  necessary  that  the 
title  to  the  fund  should  vest  in  the  wife  at  the  time 
the  gift  is  made,  and  not  at  the  death  of  the  depositor. 
A  gift  to  take  effect  at  the  death  of  the  donor  can  only 
be  made  by  will,  and  a  bank  could  not  be  appointed 
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an  agent  to  transfer  to  another  a  deposit  after  his,  the 
depositor’s,  death  because  death  would  revoke  the 
agency. 

There  will  be  found  some  discussion  of  the  subject  in 
the  Opinions,  1911-1913,  pp.  17,  18. 

Is  a  bank  bound  to  know  the  signature  of  the 
payee  of  a  certificate  of  deposit  issued  by  the  bank 
itself? 

It  seems  to  be  the  law  that  a  bank  is  bound  to  know 
the  signature  of  the  payee  of  a  certificate  of  deposit.  I 
quote  from  Magee  on  Banks  and  Banking,  page  323 : 

“It  (a  certificate  of  deposit)  must  be  paid  to  the 
owner.  The  instrument  being  transferable,  if  presented 
for  payment  by  a  person  other  than  the  person  named 
in  the  certificate  as  payee,  the  bank  must,  before  pay¬ 
ment,  satisfy  itself  that  the  transfer  and  assignment  is 
genuine;  that  the  signature  is  the  signature  of  the 
payee  named  in  the  certificate.  The  bank  is  held  to  the 
same  degree  of  care  in  payment  of  a  certificate  as  it  is 
in  payment  of  checks.  If  it  pays  a  forged  check,  the 
money  is  not  transferred.  If  the  assignment  on  the 
certificate  is  a  forgery,  the  true  owner  of  the  certi¬ 
ficate  can  recover.” 

And  it  has  been  held  that  “a  bank  is  bound  to  know 
the  handwriting  of  the  payee  of  a  certificate  of  de¬ 
posit  issued  by  it,  and  is  liable  for  all  forged  signa¬ 
tures  accepted  as  genuine.”  Stout  v.  Benoist,  39  Mo., 
277.  90  Am.  Dec.,  468.  In  this  case,  which  seems  to  be 
in  line  with  the  rulings  of  the  courts  of  last  resort  in 
other  States,  it  is  said  that  “considerations  of  conven¬ 
ience  and  public  policy  imperatively  demand  and  re¬ 
quire  this  rule.  Bankers  have  the  means  in  their  own 
hands,  by  acquiring  an  intimate  knowledge  of  the  sig¬ 
natures  of  their  customers,  of  protecting  and  securing 
themselves  against  impositions  and  forgeries.  They 


21 


alone  possess  the  means  of  knowing  when  paper  is  pre¬ 
sented  to  them  whether  the  signatures  or  indorsements 
are  genuine.  And  if  these  means  are  not  employed,  it 
is  evidence  of  a  neglect  of  duty  which  the  public  have 
a  right  to  require  of  them  for  its  safety.” 

How  far  do  sections  2342,  2343,  2344,  and  2345 
of  the  Code  of  Georgia  of  1910  apply  at  the  pres¬ 
ent  time  to  a  State  bank  which  refuses  payment 
of  its  own  certificate  of  deposit  issued  without 
any  conditions  and  without  notice  to  the  holder 
of  any  defect? 

These  sections  of  the  Code  are  taken  from  some  of 
the  early  acts  of  the  legislature  passed  primarily  to 
require  specie  payment  of  their  bills  by  the  old  banks 
of  issue.  While  this  is  true,  they  are  still  the  law  of 
Georgia,  and  by  their  terms  are  broad  enough  to  cover 
certificates  of  deposit  as  well  as  bank  bills. 

The  first  section  referred  to,  2342,  requires  banks  “to 
pay  specie  for  any  of  their  bills,  notes,  drafts  or  other 
obligations  when  due  and  demanded  by  the  holders.” 
A  certificate  of  deposit  is  generally  regarded  as  in  effect 
a  promissory  note  of  the  bank.  It  would  certainly  be 
comprehended  within  the  expression  “other  obliga¬ 
tions.” 

By  the  next  section  the  banks  are  required  “to  re¬ 
ceive  their  own  bills,  notes,  certificates  of  deposit,  or 
other  evidences  of  debt  in  payment  of  debts  due  them.” 
Here  it  will  be  noticed  certificates  of  deposit  are  in¬ 
cluded  eo  nomine. 

I  think,  therefore,  that  these  sections  apply  to  cer¬ 
tificates  of  deposit.  It  should  be  noted,  however,  that 
the  scope  of  the  sections  is  not  very  broad.  The  bank 
would  be  subject  to  a  penalty  if  it  failed  to  pay  a  cer¬ 
tificate  of  deposit  in  specie  or  if  it  refused  to  receive 
such  certificate  in  payment  of  a  debt  due  to  it.  I  do  not 
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think,  however,  that  the  sections  were  intended  to  de¬ 
prive  the  bank  of  proper  defenses  to  such  certificates. 

While  it  has  been  held  in  two  or  three  states  that 
a  certificate  of  deposit  is  merely  a  receipt,  and  is,  there¬ 
fore,  non-negotiable,  most  of  the  states,  including  our 
own,  regard  such  a  certificate  as  negotiable  and  trans¬ 
ferable  like  other  negotiable  paper.  Like  other  nego¬ 
tiable  instruments,  it  is  protected  in  the  hands  of  a 
bona  fide  holder,  purchasing  for  value  before  maturity. 
It  is  subject  to  the  same  defenses  as  other  negotiable 
paper.  In  fact  it  would  seem  to  stand  in  all  respects 
as  other  negotiable  paper.  I  do  not  think  the  Code  sec¬ 
tions  referred  to  affect  its  character  at  all.  They  simply 
require  that  the  bank  shall  not  pay  off  such  a  certifi¬ 
cate  in  anything  other  than  specie,  and  that  it  shall  be 
received  in  payment  for  debts  due  the  bank. 

CERTIFICATION  OF  CHECKS. 

A  bank  in  one  town  calls  a  bank  in  another 
town  by  telephone  and  asks  if  a  check  drawn  by 
a  named  person  is  good.  The  cashier  of  the  lat¬ 
ter  replies  that  the  check  is  good.  He  is  informed 
that  the  check  will  be  presented  in  due  course,  to 
which  he  assents.  Before  the  check  is  presented, 
the  drawer  notifies  the  bank  not  to  pay  it.  Is  the 
bank  liable? 

For  a  full  discussion  of  certifying  checks  by  tele¬ 
phone  and  telegraph,  see  Opinions,  1910-1911,  pp.  21, 
22,  23,  and  Opinions,  1911-1913,  pp.  9, 10,  24.  As  stated 
in  these  opinions,  a  check  can  not  be  legally  certified  by 
telephone.  A  bank  would  have  no  authority  to  charge 
a  check  certified  in  this  manner  to  the  drawer’s  account, 
and  until  the  check  was  actually  presented  and  paid, 
the  drawer  would  have  the  right  to  stop  payment  on 
the  check  or  to  draw  out  his  entire  balance.  A  bank 
may  make  itself  liable  by  its  direct  and  positive  prom- 
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ise  to  pay  the  check  of  a  customer,  not  on  the  theory  of 
certification,  but  because  it  has  itself  assumed  a  direct 
obligation.  Whether  or  not  such  liability  exists  would 
depend  upon  the  promise  made.  In  this  case  it  was 
stated  only  that  the  check  was  good.  If  nothing  else 
was  said,  I  do  not  think  this  would  be  equivalent  to  a 
promise  to  pay  the  check  at  all  events.  I  would  con¬ 
sider  the  statement  made  to  mean  simply  that  the 
drawer  had  sufficient  funds  on  deposit  at  the  time 
stated  to  cover  the  check,  and  that  if  the  check  was 
presented  in  due  course  it  would  be  paid  out  of  the 
funds  of  the  drawer,  provided,  of  course,  that  those 
funds  should  remain  to  his  credit  until  the  actual  pre¬ 
sentation  of  the  check.  I  think,  therefore,  that  the 
bank  would  be  justified  under  the  circumstances  in  de¬ 
clining  to  recognize  its  liability  for  the  amount  of  the 
check. 

It  will  be  seen,  however,  that  a  bank  runs  consider¬ 
able  risk  in  advising  its  correspondents  and  others 
that  checks  are  good,  and  that  they  will  be  paid.  Any 
communication  of  this  character  should  always  be 
carefully  guarded  so  as  to  clearly  indicate  that  the  bank 
assumes  no  direct  responsibility,  and  that  it  does  not 
undertake  to  protect  the  check  in  the  event  the  drawer 
should  stop  payment  or  check  out  his  balance.  See  the 
following  opinion. 

Where  a  bank  has  wired  its  correspondent  that 
the  check  of  a  given  party  for  a  given  amount  is 
“O.  K.,”  but  before  the  payment  of  the  check  the 
drawer  notifies  the  bank  not  to  pay  the  check,  is 
the  bank  authorized  to  hold  the  amount  and  pay 
the  check  in  spite  of  the  notice  to  stop  payment, 
and  can  the  drawer  of  the  check  hold  the  bank 
liable  for  so  doing? 

I  quote  from  the  new  and  exhaustive  work  of  Michie 
on  Banks  and  Banking,  page  1101 : 
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“An  ordinary  uncertified  check  on  a  general  account 
is  simply  an  order  which  may  be  countermanded  and 
payment  forbidden  by  the  drawer  at  any  time  before 
it  is  actually  paid  or  accepted  by  the  bank  on  which  it 
is  drawn.  After  acceptance  or  payment,  however,  by 
the  bank  the  drawer’s  right  of  revocation  is  lost.” 

This  is  the  generally  accepted  rule.  It  is  also  gener¬ 
ally  recognized  that  a  check  can  only  be  certified  in 
writing,  and  must  be  actually  presented  to  the  bank  for 
that  purpose.  I  quote  again  from  the  same  author, 
page  1171: 

“A  parol  representation  by  a  bank  that  a  check 
drawn  on  it  is  ‘all  right’  is  not  equivalent  to  a  certifi¬ 
cation,  and  binds  the  bank  to  nothing  more  than  that 
the  statement  was  true  at  the  time  it  was  made.  While 
an  affirmative  answer  by  the  bank  to  a  general  inquiry 
whether  checks  of  a  person  named,  for  a  specified  sum, 
are  good,  is  information  that  such  person  has  on  de¬ 
posit,  subject  to  check,  money  to  that  amount,  it  does 
not  constitute  a  certification  of,  or  otherwise  create  an 
obligation  on,  the  bank  to  pay  checks  which  the  in¬ 
quirer  may  then  hold.” 

I  do  not  think  the  telegram  to  the  bank’s  corre¬ 
spondent  that  the  check  was  “0.  K.”  is  equivalent  to 
certification  or  that  it  rendered  the  bank  liable  to  pay 
the  check  when  presented.  Therefore  the  drawer  of 
the  check  had  the  right  to  stop  payment  at  any  time 
before  it  was  actually  paid,  and  if  the  check  was  paid 
in  spite  of  his  direction  not  to  pay  it,  I  am  inclined  to 
think  the  bank  would  be  liable  for  such  payment.  This 
is  true  even  though  the  check  actually  reached  the 
drawee  bank  through  the  mail  before  the  drawer  gave 
notice  to  stop  payment.  The  mere  reception  of  the 
check  could  not  be  treated  as  payment.  If  it  had  been 
charged  to  the  drawer’s  account,  or  if  the  bank  had 
actually  remitted  for  it,  of  course,  payment  could  not 
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be  stopped,  but  the  mere  receipt  of  the  check  without 
more  could  hardly  be  regarded  as  payment. 

See  on  the  general  subject  of  certification  of  checks 
by  telephone  and  telegraph,  the  preceding  opinion  and 
the  Opinions  for  1910-1911,  pages  21  and  22,  and  Opin¬ 
ions  for  1911-1913,  pages  9,  10,  11,  and  24. 

A  gives  a  check  to  B  in  connection  with  a  busi¬ 
ness  transaction  between  the  two.  A  becomes  dis¬ 
satisfied  and  notifies  B  that  he  (A)  is  going  to 
stop  payment  on  the  check.  B  gets  to  the  bank 
before  A  does  and  has  the  check  certified.  Can 
the  bank  be  compelled  to  pay  the  check  thus 
certified? 

The  law  requires  that  as  soon  as  a  check  is  certified 
it  shall  be  charged  at  once  to  the  drawer’s  account. 
The  check  then  becomes  the  primary  obligation  of  the 
bank.  The  drawer  can  not  stop  payment  of  it,  and  the 
bank  is  liable  for  it  to  the  same  extent  that  it  would  be 
if  it  was  the  bank’s  own  check.  The  fact  that  the 
drawer  may  have  told  the  payee  that  he  intended  to  stop 
payment  would  not  change  the  situation  at  all,  the 
check  having  been  certified  by  the  bank  without  any 
notice  of  the  drawer’s  intention  to  revoke  or  stop  pay¬ 
ment.  Nor  would  the  fact  that  the  check  was  obtained 
by  fraud,  or  that  the  original  transaction  out  of  which 
it  was  given  was  fraudulent,  make  any  difference. 

I  do  not  think  the  bank  could  do  otherwise  than  pay 
the  check  when  presented. 

Can  payment  be  stopped  on  a  certified  check 
or  a  cashier’s  check? 

The  certification  of  a  check  makes  a  bank  liable  for 
its  payment,  and  relieves  the  drawer  of  all  obligation 
thereon.  The  check  is  immediately  charged  to  the 
drawer’s  account,  and  to  all  intents  and  purposes  is 
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paid  so  far  as  he  is  concerned.  He  would  not  have  the 
right  to  stop  payment  on  such  check,  and  as  the  bank 
by  certifying  the  check  becomes  primarily  liable  for  its 
payment,  and  as  it  has  the  funds  with  which  to  pay  it, 
it  is  hard  to  imagine  any  circumstance  which  would 
authorize  the  bank  to  stop  payment.  This  does  not 
mean  that  there  might  not  be  some  circumstances  under 
which  a  bank  would  be  authorized  to  refuse  to  pay  a 
certified  check.  For  instance,  if  the  person  getting  the 
check  certified  was  guilty  of  some  fraud  on  the  bank, 
the  bank  would  be  authorized  to  refuse  payment  so  long 
as  the  check  remained  in  the  hands  of  the  fraudulent 
holder.  I  rather  understand  the  question  to  be,  how¬ 
ever,  whether  the  drawer  of  a  check  can  stop  payment 
after  the  same  has  been  certified.  As  stated,  the 
drawer  is  no  longer  liable  on  the  check  and  has  no  con¬ 
trol  over  it.  See  Opinions,  1911-1913,  p.  11,  on  stopping 
payment  of  check  certified  after  business  hours. 

A  cashier's  check  is  the  check  of  the  bank  itself,  and 
generally  it  is  true  that  the  bank  has  no  right  to  refuse 
payment  of  its  own  check.  As  in  the  case  of  a  certified 
check,  there  may  be  some  circumstances,  such  as  fraud 
or  something  of  that  kind,  where  the  bank  would  be 
authorized  to  refuse  payment  even  of  its  own  check. 
The  fact  that  the  cashier’s  check  was  issued  at  the 
instance  of  a  third  person  would  not  authorize 
such  person  to  stop  payment  on  it.  It  is  the  check 
of  the  bank  itself  regardless  of  the  person  for 
whose  benefit  it  may  have  been  issued,  and,  except 
under  the  most  extraordinary  circumstances,  the  bank 
could  not  afford  to  stop  payment  on  it.  If  it  did  stop 
payment,  it  would  be  in  the  same  position  as  an  ordi¬ 
nary  person  who  stopped  payment  on  his  own  check. 
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CHECKS. 

Where  a  depositor  gives  notice  to  a  bank  to 
stop  payment  of  a  check,  is  the  bank  authorized 
to  decline  to  pay  the  check? 

I  quote  from  two  or  three  of  the  leading  authorities 
on  banks  and  banking.  Possibly  the  best  known  writer 
is  Morse.  I  quote  from  volume  I  of  his  fourth  edition, 
section  398: 

“A  check  is  simply  a  written  order  of  a  depositor  to 
his  bank  to  make  a  certain  payment.  It  is  executory, 
and  as  such  it  is  of  course  revocable  at  any  time  before 
the  bank  has  paid  or  committed  itself  to  pay  it.  But 
after  the  bank  has  paid,  or  placed  itself  under  an  obli¬ 
gation,  or  has  incurred  a  liability,  to  comply  with  the 
order,  the  drawer’s  power  to  revoke  is  at  an  end.  *  *  * 
The  bank  is  the  drawer’s  agent.  Its  primary  duty  is  to 
hold  or  to  pay  his  money  as  he  directs.  Primarily  it 
owes  no  duty  to  the  holder,  except  under  and  by  virtue 
of  direction  from  the  drawer.” 

The  following  quotation  is  from  the  monumental 
work  of  Michie  on  Banks  and  Banking,  Volume  II,  sec¬ 
tion  139,  page  1101: 

“An  ordinary,  uncertified  check  on  a  general  account 
is  simply  an  order  which  may  be  countermanded  and 
payment  forbidden  by  the  drawer  at  any  time  before 
it  is  actually  paid,  or  accepted  by  the  bank  on  which  it 
is  drawn.  After  acceptance  or  payment,  however,  by 
the  bank,  the  drawer’s  right  of  revocation  is  lost.” 

The  text  is  supported  by  any  number  of  decisions 
from  the  courts  throughout  the  country. 

Of  course,  “the  drawer  exercises  his  right  to  coun¬ 
termand  payment  of  a  check  at  his  own  risk.  By  this 
exercise  he  can  not  affect  the  validity  of  a  check,  unless 
procured  from  him  by  fraud  or  mistake,  and  he  can 
not  affect  it  at  all  in  the  hands  of  an  innocent  holder 
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for  value.”  Parker-Fain  Grocery  Company  v.  Orr,  1 
Ga.  App.,  628-631. 

Where  a  check  given  in  payment  of  a  note  is 
presented,  and  payment  is  refused  for  want  of 
funds,  what  recourse  has  the  person  to  whom  the 
check  was  given?  Can  the  holder  of  the  note 
prosecute  the  drawer  of  the  check? 

A  check  is  not  payment  until  it  is  itself  paid.  Therer 
fore,  when  payment  of  the  check  is  refused  for  want  of 
funds,  the  holder  of  the  note,  although  he  may  have 
surrendered  the  paper  itself,  can  proceed  on  his  origi¬ 
nal  debt,  just  as  though  the  check  had  not  been  given; 
or  he  can  sue  on  the  check  itself  and  recover  the 
amount  from  the  drawer  of  the  check  in  the  same  way 
as  he  could  have  recovered  the  amount  of  the  note. 

The  checking  on  a  bank  where  the  drawer  has  no 
funds  sufficient  to  meet  the  check  is  not  a  crime  under 
ordinary  circumstances,  and  the  giving  of  such  a  check 
would  not  authorize  a  criminal  prosecution.  See  Opin¬ 
ions,  1911-1913,  p.  12. 

[The  legislature  at  the  session  just  adjourned,  some 
time  after  this  opinion  was  given,  passed  the  following 
Act  making  the  giving  of  a  check,  where  the  drawer  has 
no  funds  to  cover,  a  crime:  “Any  person  who  shall 
draw  and  utter  any  check,  draft,  or  order  for  present 
consideration  upon  a  bank,  person,  firm  or  corporation 
with  which  such  drawer  has  not  at  the  time  sufficient 
funds  to  meet  such  check,  draft  or  order,  and  shall 
thereby  obtain  from  another  money  or  other  things  of 
value,  or  induce  such  person  to  postpone  any  remedy 
he  may  have  against  such  drawer,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  punished 
as  prescribed  in  section  1065  of  the  Penal  Code:  Pro¬ 
vided,  that  if  such  drawer  shall  deposit  with  such 
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drawee  of  such  paper,  within  thirty  days  thereafter, 
funds  sufficient  to  meet  such  check,  draft  or  order  to¬ 
gether  with  interest  which  may  have  accrued,  there 
shall  be  no  prosecutions  under  the  provisions  of  this 
Act.”] 

Where  a  bank  cashes  a  check  drawn  by  a  per¬ 
son  who  has  no  funds  to  his  credit,  and  such  per¬ 
son  fails  to  deposit  a  sufficient  amount  to  cover 
the  check  within  thirty  days,  does  this  constitute 
a  violation  of  the  Act  of  the  legislature  which  is 
set  out  in  full  immediately  preceding  this  opin¬ 
ion? 

From  a  reading  of  the  Act  itself,  it  will  be  seen  that 
its  purpose  appears  to  be  to  make  penal  the  giving  of 
a  check  to  a  third  person  rather  than  the  drawing  of  a 
check  upon  a  bank  in  which  the  drawer  has  no  funds. 
The  language  of  the  Act  is,  “Any  person  who  shall  draw 
and  utter  any  check,”  etc.  The  word  “utter”  in  this 
connection  means  pass  the  check.  I  hardly  think  secur¬ 
ing  the  money  from  the  bank  itself  on  a  check  on  the 
bank  would  be  held  to  be  uttering  a  check. 

It  will  be  noted  also  that  the  Act  provides  that  where 
a  person  shall  draw  and  utter  a  check,  and  “shall 
thereby  obtain  from  another  money,”  etc.,  it  shall  be  a 
crime.  The  word  “another”  seems  to  refer  to  some 
one  other  than  the  bank,  person,  firm  or  corporation  on 
which  the  check  is  drawn.  Had  it  been  intended  to 
make  penal  the  cashing  of  a  check  by  the  bank  itself, 
the  word  “another”  would  hardly  have  been  used,  but 
the  Act  would  have  read,  “obtain  from  such  bank,  per¬ 
son,  firm,  corporation,  or  any  other  person,  money  or 
other  thing  of  value,”  or  some  such  equivalent  express¬ 
ion.  Where  a  bank  cashes  a  check  for  a  party  who  has 
no  funds  to  his  credit,  the  bank  is  in  no  sense  deceived, 
and  no  fraud  whatever  is  perpetrated.  This  Act  seems 
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to  have  been  intended  to  cover  cases  of  cheating  and 
swindling  by  the  passage  of  checks,  presumably  drawn 
in  good  faith  against  deposits  where  the  drawer  knows 
he  is  without  funds  and  has  no  right  to  expect  the  pay¬ 
ment  of  the  check.  Paying  a  check  for  a  person  who 
has  no  deposit  is  simply  lending  money  by  the  bank, 
possibly  an  irregular  method  of  lending,  but  lending 
nevertheless.  I  do  not  think  it  was  the  purpose  of  the 
legislature  to  make  such  loans  or  overdrafts  punish¬ 
able  as  misdemeanors  simply  because  the  party  fails  to 
cover  the  overdraft  within  the  thirty  days. 

The  construction  of  the  Act  is  not  entirely  free  from 
difficulty,  and  there  have  been  no  constructions  of  it 
whatever  by  the  courts.  I  think,  however,  that  its  pur¬ 
pose  is  plain,  and  that  it  was  not  intended  to  cover  the 
case  of  a  bank  cashing  a  check  for  a  party  who  has  no 
funds  to  his  credit. 

Is  the  drawer  of  a  check  liable  where  payment 
is  refused  by  the  drawee  bank,  for  want  of  suffi¬ 
cient  funds?  Would  the  bank  cashing  the  check 
be  justified  in  garnishing  the  drawer’s  salary  or 
his  account  with  another  bank? 

A  check  is  a  bill  of  exchange  drawn  on  a  bank.  The 
drawer  of  the  bill  of  exchange  is  liable  where  the 
drawee  refuses  to  accept  or  to  pay,  and  the  same  rule 
holds  with  regard  to  the  drawer  of  a  check.  I  quote 
from  Tiedeman  on  Commercial  Paper,  one  of  the  lead¬ 
ing  authorities  on  the  subject: 

(§455.)  “A  check  is  no  evidence  of  the  liability  of 
the  drawer  until  it  is  shown  that  it  has  been  presented 
for  payment  and  dishonored,  but  when  this  is  shown 
the  drawer  may  be  held  liable  on  the  check  without 
direct  proof  of  consideration.  The  law  presumes  that 
the  check  was  given  in  satisfaction  of  some  debt  due 
by  the  drawer.” 

The  law  reads  into  a  check  substantially  these  words : 
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There  is  in  the  hands  of  the  bank  on  which  this  check 
is  drawn  the  amount  of  money  called  for  by  the  check 
belonging  to  me,  which  amount  the  bank  will  pay  to 
you,  or  to  any  one  you  order  the  bank  to  pay  it  to,  upon 
presentation  of  this  paper.  If  the  bank  does  not  so  pay 
to  you  or  to  any  one  to  whom  you  indorse  the  check,  I 
will  pay  the  amount. 

It  will  be  understood,  of  course,  that  a  check  must 
be  presented  promptly  to  the  bank  on  which  it  is 
drawn ;  otherwise,  under  some  circumstances,  the 
drawer  is  relieved  of  liability.  If  the  check  was  pre¬ 
sented  promptly,  and  if  the  drawer  refused  to  pay  the 
same,  the  bank  would  be  justified  in  bringing  suit  on 
the  check  and  garnishing  any  funds  which  might  be 
due  to  the  drawer.  See  Opinions,  1911-1913,  p.  13, 
where  this  question  is  to  some  extent  discussed. 

Is  a  check  payable  to  “cash  or  order”  payable 
to  bearer? 

To  be  valid  a  check  must  have  a  payee,  “but  a  check 
made  payable  to  an  indefinite  or  obscure  thing,  for  ex¬ 
ample  to  the  order  of  ‘1658’  or  ‘bills  payable/  is  held  to 
be  payable  to  bearer.  The  same  rule  applies  to  a  check 
payable  to  a  fictitious  payee.”  Bolles’  Modern  Law  of 
Banking,  p.  595.  I  quote  also  from  Magee  on  Banks  and 
Banking,  page  265 :  “It  is  held  that  where  a  check  is 
drawn  payable  to  a  fictitious  person  or  to  a  name  or 
figure,  as  for  example  ‘1905’  or  word  ‘rent/  it  is  in  law 
regarded  as  payable  to  bearer  and  is  transferable  on 
delivery.”  Of  course,  a  check  payable  to  “cash”  is  as 
definite  as  one  payable  to  “bills  payable”  or  to  “rent,” 
and  would  be  regarded  as  payable  to  bearer. 

Can  a  demand  for  payment  be  made  on  a  post¬ 
dated  certified  check  before  the  date  which  the 
check  bears? 
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Payment  on  such  a  check  cannot  be  demanded  prior 
to  the  date  on  the  face  of  the  check.  A  bank  cannot 
even  certify  a  post-dated  check,  and  a  post-dated  certi¬ 
fied  check  stands  on  exactly  the  same  footing  as  any 
other  post-dated  check.  I  quote  from  the  decision  of  the 
Court  of  Appeals  in  Smith  v.  Maddox-Rucker  Banking 
Company,  8  Ga.  App.,  289: 

“A  post-dated  check  (i.e.,  a  check  dated  at  a  time  in 
future)  is  not  subject  to  payment  or  acceptance  until 
the  time  of  its  date  arrives.  If  it  be  presented  at  a  time 
in  advance  of  its  date,  the  drawee,  even  if  he  has  funds 
on  hand  sufficient  to  pay  it,  cannot  pay  it,  or  retain  the 
funds  to  pay,  as  against  other  checks  or  drafts  pre¬ 
sented  and  payable  prior  to  its  date.  The  drawer  of  a 
post-dated  check  does  not  undertake  to  have  the  funds 
in  the  drawee’s  hands  to  meet  it  before  the  time  it 
bears  date  arrives.” 

The  subject  of  post-dated  checks  is  discussed  on  p. 
41  of  the  Opinions  for  1910-1911. 

COLLATERAL. 

Does  the  renewal  of  a  note  secured  by  collat¬ 
eral  affect  a  bank’s  right  as  the  holder  of  a  note 
pledged  as  collateral,  the  principal  note  being  re¬ 
newed  from  time  to  time  after  the  note  pledged 
becomes  due? 

I  do  not  see  how  the  renewal  of  a  note  could  make 
any  difference  to  the  maker  of  the  note  which  is  held 
as  collateral.  The  rule  is  that  the  holder  of  collateral 
must  exercise  ordinary  diligence  in  collecting  collater¬ 
als  pledged,  and  the  failure  to  exercise  such  diligence 
discharges  the  pledgor ;  but  the  failure  to  collect 
promptly  would  not  affect  the  liability  of  the  maker  of 
the  note  which  has  been  pledged  as  collateral,  and  the 
renewal  of  the  principal  note  would  have  no  effect  on 
the  liability  of  the  maker  of  the  collateral  note.  Usu- 
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ally,  it  would  not  seem  to  be  good  policy  to  continue  to 
renew  a  note  after  collateral  has  become  due,  and  re¬ 
mains  unpaid,  as  the  failure  to  pay  the  collateral  note 
would  seem  to  indicate  that  it  is  of  doubtful  value ;  but 
I  do  not  think  the  renewal  could  in  any  way  affect  the 
liability  of  the  maker  of  the  note  pledged  as  collateral, 
the  question  as  to  whether  renewal  should  be  made 
being  merely  a  business  question,  and  the  legal  status 
not  being  affected  in  any  way  by  the  renewal. 

A  customer  borrows  money  from  a  bank,  pledg¬ 
ing  as  collateral  a  note  retaining  title  to  a  mule. 
This  collateral  note  is  lost  by  the  bank.  Is  the 
bank  liable  to  its  customer  for  the  amount  of  this 
note? 

Under  our  Code,  the  pledgee  of  promissory  notes  or 
other  evidences  of  debt  must  exercise  ordinary  care  in 
collecting  and  securing  the  same.  Where  loss  results  to 
the  pledgor  on  account  of  the  failure  of  the  pledgee  to 
exercise  such  ordinary  care  and  diligence,  the  pledgee 
is  liable  for  such  loss.  So  if  the  note  was  lost  through 
the  careless  handling  or  negligence  of  the  bank,  the 
bank  would  be  liable  to  its  customer  for  whatever  loss 
he  might  sustain  by  reason  of  the  negligence  of  the 
bank.  The  mere  loss  of  a  paper,  however,  does  not 
necessarily  result  in  any  damage.  Suit  may  still  be 
entered  on  the  paper  in  spite  of  its  loss,  and  it  may  be 
collected  just  as  though  the  original  paper  could  be 
produced.  If  it  became  necessary,  the  lost  paper  could 
be  established  through  appropriate  proceedings,  and 
the  established  copy  would  take  the  place  in  all  respects 
of  the  lost  original. 

If  a  note  should  be  payable  to  bearer  or  indorsed  in 
blank,  and  should  get  into  the  hands  of  a  bona  fide 
holder,  so  that  neither  the  bank  nor  the  original 
pledgor  could  collect  it,  the  bank,  of  course,  would 
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be  liable,  but  ordinarily  there  is  little  danger  of  such 
a  contingency,  and  the  mere  loss  of  the  paper  would 
not  deprive  the  pledgor  of  any  substantial  right,  though 
it  might  put  him  to  some  little  inconvenience.  Any  in¬ 
convenience  or  expense  resulting  from  the  loss  should, 
of  course,  be  compensated  for  by  the  bank.  The  bank 
would  be  liable  only  for  the  value  of  the  paper,  not 
necessarily  for  the  amount  named  in  the  face  of  the 
paper.  In  the  case  mentioned,  if  the  maker  of  the 
paper  was  insolvent  and  the  mule  was  dead,  no  loss 
would  result  to  the  pledgor,  although  the  paper  itself 
could  not  be  found.  The  burden  would  be  upon  the  cus¬ 
tomer  to  show  the  value  of  the  lost  collateral,  and  the 
bank  would  not  be  liable  for  more  than  the  amount  of 
this  loss. 

Does  the  rule  that  bankruptcy  stops  interest 
on  claims  against  the  bankrupt  from  the  date  of 
adjudication  apply  to  secured  claims,  where  the 
amount  of  the  collateral  held  as  security  is  more 
than  sufficient  to  pay  both  principal  and  interest 
on  the  claim? 

The  Supreme  Court  of  the  United  States  in  the  case 
of  Coder,  Trustee,  v.  Arts,  213  U.  S.,  223,  held  that  a 
mortgage  creditor,  where  the  property  covered  by  the 
mortgage  sold  for  a  sum  sufficient  to  pay  both  prin¬ 
cipal  and  interest  of  the  mortgage  debt,  was  entitled  to 
collect  interest  up  to  the  date  of  the  sale  of  the  mort¬ 
gaged  property.  The  same  rule  would  apply  to  a  claim 
secured  by  collateral.  Where,  however,  the  collaterals 
or  other  securities  bring  less  than  the  amount  of  the 
debt,  the  creditor  is  not  authorized  to  apply  the  pro¬ 
ceeds  first  to  the  payment  of  interest,  and  then  as  a 
credit  upon  the  principal,  and  prove  his  claim  in  bank¬ 
ruptcy  for  the  difference.  In  such  cases  the  running 
of  interest  stops  with  the  adjudication  of  bankruptcy, 
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with  this  proviso,  however,  that  interest  and  dividends 
upon  securities  held  by  creditors  accruing  after  the 
date  of  the  petition  in  bankruptcy  may  be  applied  to  the 
future  accruing  interest  upon  the  debt.  This  was  held 
by  the  Supreme  Court  of  the  United  States  in  Sexton  v. 
Dreyfus,  219  U.  S.,  339, 

Can  a  creditor  holding  a  note  secured  by  col¬ 
lateral  prove  his  debt  for  the  full  amount  in  a 
bankruptcy  proceeding  against  his  debtor,  pro¬ 
ceed  to  realize  on  his  collateral,  and  collect  divi¬ 
dends  on  the  full  amount  of  his  claim?  Or  is  it 
necessary  for  him  to  account  for  his  collateral 
and  collect  dividends  on  the  balance? 

A  creditor  holding  a  secured  debt  may  (a)  realize  on 
the  security  according  to  the  terms  of  the  contract, 
credit  the  same  on  the  debt  and  prove  his  claim  for  the 
balance;  or  <b)  prove  his  claim  for  the  full  amount  as 
an  unsecured  debt,  surrendering  the  collateral  to  the 
trustee  for  the  benefit  of  the  estate;  or  (c)  he  may 
prove  his  debt  as  a  secured  debt,  have  his  collateral 
valued  and  credited  upon  the  claim,  and  collect  divi¬ 
dends  on  the  excess.  He  can  not  prove  the  claim  as  an 
unsecured  debt,  collect  dividends  on  the  full  amount, 
and  yet  hold  on  to  his  collateral.  This  seems  to  be  very 
clearly  provided  by  section  57  of  the  Bankruptcy  Act. 
See  Collier  on  Bankruptcy,  pp.  721  et  seq.,  Ninth 
Edition. 

Where  cotton  is  pledged  to  secure  a  note,  ware¬ 
house  receipts  being  turned  over  to  the  bank, 
and  where  the  note  provides  for  a  sale  of  the  col¬ 
lateral,  can  the  cotton  be  sold  under  the  power  in 
the  note? 

Under  the  usual  form  of  collateral  note,  the  bank 
would  have  authority  to  exercise  the  power  and  to  sell 
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the  cotton,  where  the  maker  of  the  note  was  in  default 
as  provided  by  the  note.  Care  should  be  taken  to  fol¬ 
low  strictly  the  terms  of  the  power;  but  where  this  is 
done  and  a  fair  and  regular  sale  is  made,  the  bank 
would  be  protected  in  making  the  sale  and  applying  the 
proceeds  to  the  satisfaction  of  the  note. 

In  advertising  collateral  for  sale,  is  it  neces¬ 
sary  to  give  the  name  of  the  pledgor? 

Our  statute  does  not  require  any  advertisement 
in  order  to  authorize  the  sale  of  collateral.  All  that  is 
required  is  thirty  days’  notice  to  the  pledgor.  Where 
this  notice  is  given  in  accordance  with  the  statute,  I 
see  no  necessity  for  the  advertisement  containing  the 
name  of  the  pledgor.  In  fact,  as  no  advertisement  at 
all  is  necessary,  there  is  no  requirement  whatever  as 
to  what  an  advertisement  voluntarily  published  shall 
contain.  It  is  customary,  however,  in  all  legal  adver¬ 
tisements  to  insert  as  part  of  the  description  of  the 
property  the  name  of  the  debtor  whose  property  is 
being  sold.  I  do  not  think  there  is  any  legal  necessity 
for  doing  this,  but  custom  seems  to  suggest  that  it  be 
done.  Of  course,  if  the  pledgor  consents  to  the  adver¬ 
tisement  without  the  use  of  his  name,  no  one  could 
object  to  such  an  advertisement.  If  the  sale  is  not 
made  under  the  statute,  but  under  a  power  contained 
in  the  note,  this  power  should  be  strictly  complied  with. 
If  the  power  requires  an  advertisement,  I  hardly  think 
it  would  be  safe  to  undertake  to  sell  without  inserting 
in  the  advertisement  the  name  of  the  pledgor,  espe¬ 
cially  if  no  notice  is  given  other  than  the  published 
advertisement,  but  even  in  this  case  the  name  need 
not  be  given  where  the  pledgor  consents. 

Is  there  any  decision  by  our  courts  in  regard 
to  selling  collateral  at  public  or  private  sale  with- 
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out  notice  to  the  maker,  security  or  indorser,  such 
sale  being  authorized  by  the  pledge  agreement 
contained  in  the  note  to  secure  which  the  collat¬ 
erals  are  pledged? 

The  Supreme  Court  has  upheld  such  a  sale  in  the  case 
of  Thornton  v.  Martin,  116  Ga.,  115  (3),  from  which 
I  quote: 

“Where  the  pledgee  is  authorized,  on  or  after  the 
non-payment  of  the  note  at  maturity,  to  sell  the  stock 
at  public  or  private  sale,  without  advertisement  or 
giving  any  notice,  to  the  maker  and  pledgor,  the  sale 
is  not  invalid  when  made  without  demand  and  without 
notice  of  the  time  or  place  of  sale,  although  not  made 
until  long  after  the  maturity  of  the  note.  Where  there 
is  no  valid  extension  of  the  note,  the  waiver  of  notice 
is  not  affected  by  mere  delay  in  exercising  the  power 
of  sale.” 

This  case,  so  far  as  I  have  been  able  to  find,  has 
never  been  overruled  or  criticised,  and  correctly  states 
the  law  in  Georgia. 

Where  a  collateral  note  recites  that  certain  de¬ 
scribed  papers  are  deposited  as  general  collateral 
for  the  payment  of  such  note  and  of  any  other 
existing  or  future  liability  of  the  maker  to  the 
payee  or  holder,  does  the  collateral  cover  any 
other  indebtedness  than  that  represented  by  the 
note  itself? 

Some  such  clause  is  usually  adopted  by  banks  in 
their  collateral  notes,  and  such  a  clause  is  valid.  Under 
it  a  bank  would  be  authorized  to  hold  the  collateral  to 
cover  any  indebtedness  of  the  maker  of  the  note,  al¬ 
though  the  indebtedness  represented  by  the  note  itself 
might  have  been  paid.  I  quote  from  a  decision  of  the 
Supreme  Court,  which  seems  to  settle  the  question : 
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“Where  one  borrows  money  from  a  bank,  and  in  the 
note  given  therefor  pledges  certain  collaterals  for  the 
payment  of  that  note  and  for  ‘any  general  balance  due 
or  to  become  due’  the  bank,  the  borrower  has  no  right 
to  withdraw  the  collaterals  without  the  consent  of  the 
bank,  on  payment  or  tendering  payment  of  the  note 
only,  if  the  bank  is  the  holder  of  other  just  demands 
against  him  not  then  fully  secured  otherwise  accord¬ 
ing  to  sound  business  principles  and  the  rules  of  prac¬ 
tical  banking.”  Merchants  National  Bank  of  Savannah 
v.  Demere,  92  Ga.,  735  (3). 

COLLECTIONS. 

Is  a  collecting  bank  liable  for  the  neglect  or 
misconduct  of  its  sub-agents  and  correspondents 
in  making  collections? 

The  liability  of  a  collecting  bank  depends  on  a  num¬ 
ber  of  considerations,  and  the  courts  are  by  no  means 
harmonious  in  their  rulings.  The  State  courts  seem  to 
be  about  equally  divided  on  the  question  as  to  whether 
a  collecting  bank  is  liable  for  the  misconduct  of  its 
sub-agents  and  correspondents  in  making  the  collec¬ 
tion,  or  whether  it  is  only  responsible  for  its  own  neg¬ 
ligence  and  for  the  exercise  of  proper  care  in  the  selec¬ 
tion  of  its  correspondents.  The  Supreme  Court  of  the 
United  States,  the  English  courts,  and  a  large  number 
of  the  courts  of  last  resort  in  the  several  States,  hold 
the  bank  liable,  in  the  absence  of  an  express  or  implied 
agreement  to  the  contrary,  upon  the  principle  that  the 
bank  undertakes  the  collection  of  the  paper  and  selects 
its  own  agents,  and  must  be  responsible  for  their  neg¬ 
lect,  as  it  would  be  for  the  default  or  neglect  of  its  own 
officers  or  clerks  in  the  collection  of  a  local  check  or 
other  item.  In  a  number  of  other  jurisdictions,  how¬ 
ever.  it  is  held  that  where  commercial  paper  payable 
in  one  locality  is  deposited  with  a  bank  in  another 


39 


locality,  and  the  bank  of  deposit  uses  due  care  and  dil¬ 
igence  in  selecting  the  collecting  agent  and  in  forward¬ 
ing  the  paper  for  collection,  it  is  not  liable  for  the 
default  or  misconduct  of  the  agent. 

In  the  case  of  Bailie  v.  Augusta  Savings  Bank,  95 
Ga.,  277,  the  Supreme  Court  of  Georgia  adopted  the  rule 
laid  down  by  the  Supreme  Court  of  the  United  States 
in  Exchange  National  Bank  v.  Third  National  Bank, 
112  U.  S.,  276,  to  the  effect  that  (quoting  the  Geor¬ 
gia  case)  : 

“Where  *  *  *  a  bank  received  for  collection  from 
a  customer  a  check,  which  by  the  exercise  of  proper 
diligence  might  have  been  collected,  it  became  in  the 
absence  of  any  express  or  implied  contract  to  the  con¬ 
trary  liable  for  any  neglect  of  duty,  whereby  the  col¬ 
lection  of  the  check  was  defeated,  whether  such  neg¬ 
ligence  arose  from  the  default  of  its  own  officers  or 
from  that  of  its  correspondent  or  agent  to  whom  it  may 
have  sent  the  check  for  collection,  and  in  such  case  it 
would  be  immaterial  whether  such  correspondent  or 
agent  was  the  bank  upon  which  the  check  was  drawn 
or  another.” 

This  decision  is  the  law  of  this  State.  See  Code  of 

1910,  section  2362,  Georgia  Bankers’  Code,  section  68. 
The  other  opinions  under  this  head  should  be  read  in 
connection  with  this  opinion.  See  also  Opinions  1910- 

1911,  pp.  19,  26  and  Opinions  1911-1913,  p.  14. 

A  bank  has  printed  on  its  deposit  tickets  and  in 
its  pass  books  a  notice  to  the  effect  that  out  of 
town  items  are  taken  at  the  depositor’s  risk  until 
the  bank  has  reduced  the  funds  to  its  possession, 
that  mediums  of  collection  employed  are  the 
agents  of  the  depositor,  and  that  the  bank  as¬ 
sumes  no  responsibility  for  their  neglect  or  de¬ 
fault.  Would  this  or  a  similar  notice  relieve  the 
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bank  for  the  negligence  of  its  correspondents  in 
making  collections? 

As  stated  in  the  preceding  opinion,  a  collecting 
bank  is  liable  for  the  neglect  or  default  of  its  corre¬ 
spondents,  in  the  absence  of  an  express  or  implied  con¬ 
tract  to  the  contrary.  Some  of  the  courts  have  held 
that  such  a  notice  as  that  described  in  the  question 
amounts  to  a  contract  relieving  the  bank,  and  that  a 
depositor  using  such  a  deposit  ticket  or  having  the 
items  entered  in  such  a  pass  book,  deposits  subject  to 
the  agreement,  and  that  the  bank’s  liability  in  such 
cases  is  limited  to  its  own  negligence.  In  the  recent 
work  of  Bolles  on  the  Modern  Law  of  Banking,  page 
576,  it  is  stated  that  “in  a  State  wherein  a  bank  is 
responsible  for  the  conduct  of  a  sub-agent  it  may  by 
notice  in  a  pass  book  absolve  itself  from  the  negli¬ 
gence  of  a  sub-agent.”  And  if  a  notice  in  a  pass  book  is 
sufficient  for  this  purpose,  there  would  seem  to  be  no 
doubt  that  a  similar  notice  printed  on  a  receipt  or 
deposit  ticket  given  for  the  particular  item  in  question 
would  amount  to  a  contract,  and  would  be  binding  on 
the  depositor. 

But  where  a  bank  has  acted  as  the  regular  collection 
agent  of  a  customer  for  some  time  and  some  such 
notice  has  been  uniformly  used  by  the  bank  on  its  re¬ 
ceipts  or  deposit  tickets,  and  where  the  customer 
knows  that  items  must  be  sent  to  correspondents  in 
many  different  places,  there  seems  to  be  very  little 
doubt  that  the  bank  would  be  relieved  from  liability 
for  the  neglect  or  default  of  its  sub-agents  or  corre¬ 
spondents. 

In  the  case  of  California  National  Bank  v.  Utah 
National  Bank,  190  Federal  Reporter,  318,  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth  Cir¬ 
cuit  held  that  “where  defendant  bank  had  been  acting 
as  plaintiff’s  collection  agent  for  some  time,  with  the 
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understanding  that  it  should  not  be  liable  for  the  mis¬ 
conduct  of  its  sub-agents,  and  on  receipt  of  the  item  in 
question  for  collection  in  accordance  with  its  uniform 
prior  practice  acknowledged  receiving  the  check  and 
incorporated  in  the  body  of  the  receipt  a  statement 
that  in  receiving  the  same  it  acted  only  as  agent,  and 
assumed  no  responsibility  for  the  acts,  omissions,  neg¬ 
lect  or  default  of  agents  or  sub-agents  at  other  points, 
or  for  items  lost  in  transit,  it  was  not  liable  for  the 
failure  to  collect  the  check,  due  to  the  negligence  of  a 
sub-agent.” 

The  Supreme  Court  of  Georgia  has  held  in  the  recent 
case  of  Youmans  Jewelry  Company  v.  Blackshear 
Bank,  141  Ga.,  357,  that  where  receipts  containing  a 
notice  similar  to  that  stated  in  the  question  have  been 
given  to  a  customer  for  items  received  for  collection  at 
different  times  during  a  period  extending  over  several 
months,  it  is  a  question  of  fact  for  the  jury  whether 
there  is  such  a  contract  as  exempts  the  bank  from  re¬ 
sponsibility  for  the  neglect  or  default  of  collecting 
agents.  I  quote  from  pages  359,  360  of  the  opinion  in 
that  case : 

“We  think  there  was  some  evidence  which  au¬ 
thorized  the  court  to  submit  to  the  j  ury  the  question  as 
to  whether  there  was  an  implied  contract  betwen  the 
plaintiff  and  the  defendant  that  the  latter  would  be 
relieved  of  responsibility  for  the  neglect  or  default  of 
its  collecting  agents.  It  appears  from  the  evidence  that 
the  plaintiff  did  not  live  in  the  city  of  Blackshear,  where 
the  defendant  bank  is  located,  but  the  bank,  upon  re¬ 
ceipt  of  this  check  deposited  for  collection,  acknowl¬ 
edged  the  receipt  of  the  same  by  a  card,  upon  the  mar¬ 
gin  of  which  was  printed  the  following:  ‘This  bank 
assumes  no  responsibility  for  any  loss  in  the  mail  or 
for  any  neglect  by  default  of  collecting  agents.’  While 
the  receipt  of  this  card  by  the  plaintiff  containing  the 
words  printed  thereon  which  we  have  just  quoted,  and 
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his  failure  to  object  within  a  reasonable  time  to  the 
bank’s  taking  the  paper  for  collection  upon  such 
terms,  might  not  be  sufficient  to  raise  an  implied  as¬ 
sent  to  the  stipulations  upon  the  card,  the  case  becomes 
somewhat  different  when  it  is  made  to  appear  from 
the  evidence  that,  upon  a  score  or  more  occasions  prior 
to  the  transaction  in  question  here,  the  same  plaintiff 
had  made  deposits  with  this  bank  and  received  in 
every  instance  in  return  a  card  containing  the  words 
quoted  above  upon  the  margin  thereof;  and  these 
transactions  had  continued  through  several  months. 
Under  this  state  of  facts,  we  think  the  court  did  not 
err  in  submitting  to  the  jury  the  question  as  to 
whether  there  was  an  implied  contract  between  the 
parties  exempting  the  defendant  from  responsibility 
for  the  default  of  its  agents  or  correspondents.” 

I  think  that  a  bank  should  by  all  means  have  some 
such  notice  printed  on  its  deposit  tickets  and  in  its  pass 
books.  On  deposit  tickets,  it  would  probably  be  better 
to  have  the  notice  at  the  top  or  near  the  top  of  the 
ticket.  And  the  phraseology  should  be  such  as  to  show 
that  the  customer  assents  to  the  agreement  contained 
in  the  notice.  There  should  be  no  doubt  that  the 
statement  in  such  notice  is  agreed  to  by  the  customer 
and  that  the  deposits  are  made  subject  to  the  condi¬ 
tions  stated.  It  would  be  better  to  begin  the  notice 
about  as  follows:  “It  is  expressly  agreed  that  items 
not  payable  in  this  city  are  received  by  this  bank  at 
the  depositor’s  risk,  etc.”  I  think  it  would  also  be  ad¬ 
visable  to  put  such  an  agreement  on  signature  cards  of 
depositors  and  have  the  cards  signed.  This  would 
show  clearly  and  definitely  that  the  depositor  agrees 
to  making  the  agents  employed  in  collecting  his  agents 
rather  than  the  agents  of  the  bank.  See  Opinions  1910- 
1911,  p.  26. 
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Where  checks  are  deposited  with  a  bank  for 
collection  and  are  sent  to  its  correspondent,  but 
are  lost  in  the  mails  before  reaching  the  corre¬ 
spondent,  is  the  bank  liable  for  the  loss  to  the 
customer  depositing  the  checks? 

As  stated  in  the  preceding  opinions,  it  is  the  law  in 
Georgia  that  a  bank  taking  paper  for  collection  is 
liable  for  the  default  of  its  agents  and  correspondents 
to  whom  the  paper  has  been  entrusted  for  collection, 
in  the  absence  of  an  express  or  implied  contract  to  the 
contrary. 

Under  this  rule,  I  am  of  the  opinion  that  when  the 
bank  entrusted  the  checks  in  question  to  the  United 
States  mails  it  thereby  made  that  carrier  the  agent  of 
the  bank,  and  that  the  bank  is  responsible  for  the  acts 
of  the  carrier  resulting  in  the  loss  of  the  checks. 

A  different  rule  holds  in  some  of  the  States,  the 
courts  taking  the  position  that  the  bank  is  only  respon¬ 
sible  for  its  negligence,  and  that  where  it  selects  proper 
correspondents  and  proper  means  of  collection  it  is  not 
liable  for  the  defaults  of  such  correspondents  and 
agencies.  Some  of  the  courts  hold  also  that  where  a 
general  custom  prevails  among  banks  to  handle  collec¬ 
tions  in  a  particular  way,  and  this  custom  is  well 
known  and  has  been  long  in  force,  a  bank’s  liability 
must  be  held  to  be  modified  by  this  custom.  In  other 
words,  under  the  decisions  of  the  courts  of  some  States, 
if  it  is  the  universal  custom  of  banks  to  send  checks 
for  collection  through  the  mails,  and  this  custom  is  well 
recognized  and  generally  known,  the  customer  when 
he  deposits  the  check  for  collection  must  be  held  to 
have  contemplated  that  the  bank  would  employ  this 
means  of  collection,  and  the  means  being  a  proper  one, 
and  the  loss  occurring  not  through  any  fault  whatever 
of  the  bank,  the  customer  could  not  hold  the  bank  liable 
for  the  loss.  But  even  in  the  cases  where  the  bank  is 
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held  not  to  be  responsible  on  account  of  the  custom,  or 
where  it  is  held  responsible  only  for  its  own  negligence, 
the  courts  hold  that  it  is  the  duty  of  the  bank  to  follow 
up  its  letter  sending  the  checks  and  see  that  the  checks 
are  presented  and  collected  promptly;  and  where  the 
letter  is  lost  in  the  mails  and  the  bank  does  not  find  it 
out,  or  does  not  report  the  fact  to  the  customer  for 
some  time,  and  the  checks  become  worthless  in  the 
meantime,  the  bank  is  held  liable. 

But,  as  stated,  the  rule  in  Georgia  as  laid  down  by 
the  Supreme  Court  is  that  the  bank  in  absence  of  a 
contract  is  liable  for  the  acts  of  its  agents;  and  since 
the  mail  is  regarded  as  the  agent  of  the  bank,  it  would 
seem  that  the  bank  would  be  held  liable  for  the  defaults 
of  the  postal  authorities. 

It  is  the  custom  with  many  banks  to  print  on  their 
deposit  tickets  and  in  their  pass  books  a  notice  to  the 
effect  that  items  not  payable  in  the  city  in  which  the 
bank  is  located  are  taken  at  the  depositor’s  risk  until 
the  bank  has  reduced  to  its  own  possession  the  funds 
received  in  settlement  thereof,  and  that  mediums  of 
collection  employed  are  the  agents  of  the  depositor, 
and  that  the  bank  assumes  no  responsibility  for  their 
neglect  or  default.  Where  such  notice  is  given,  some 
of  the  courts  have  held  that  this  amounts  to  a  special 
contract,  and  that  the  depositor  using  one  of  these  de¬ 
posit  tickets  or  having  the  items  entered  in  his  pass 
book,  which  contains  such  notice,  deposits  subject  to 
this  agreement,  and  that  the  bank’s  liability  is  in  such 
cases  limited  to  its  own  negligence.  This  question  has 
not  been  decided  in  Georgia.  I  am  of  the  opinion,  how¬ 
ever,  that  the  courts  would  hold  where  such  notice  was 
given  and  where  the  loss  occurred  in  the  mails  through 
no  fault  whatever  of  the  bank  that  the  depositor  could 
not  recover.  (For  a  full  general  discussion  of  this 
question  see  the  preceding  opinion.) 

But  even  under  the  strict  rule  that  the  bank  is  liable 
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for  the  acts  of  its  agents  and  that  the  mail  is  regarded 
as  the  agent  of  the  bank,  the  bank  is  only  liable  for  the 
actual  loss  which  the  customer  sustains  by  reason  of 
the  failure  to  present  and  collect  the  check.  In  other 
words,  the  customer  must  show  before  he  will  be  en¬ 
titled  to  recover  that  the  check  was  good;  that  if  it 
had  been  presented  within  a  reasonable  time  it  would 
have  been  paid  by  the  bank  on  which  it  was  drawn; 
and  that  by  reason  of  the  failure  to  present  within  a 
reasonable  time  loss  has  resulted  to  him,  as,  for  in¬ 
stance,  because  the  drawer  of  the  check  has  in  the 
meantime  become  insolvent  or  the  bank  on  which  the 
check  is  drawn  has  failed,  or  some  other  like  circum¬ 
stance. 

The  mere  loss  of  the  check  without  more  would 
not  entitle  the  depositor  to  collect  the  amount  due 
thereon.  The  drawer  of  the  check  would  still  be  liable 
for  the  amount,  and  unless  some  intervening  event  had 
occurred,  like  the  drawer’s  insolvency  or  the  failure  of 
the  bank,  or  something  of  that  kind,  the  holder  of  the 
check  would  lose  nothing  on  account  of  its  loss. 

Is  it  negligence  for  a  collecting  bank  to  for¬ 
ward  a  check  directly  to  the  bank  on  which  it  is 
drawn? 

So  far  as  I  know  this  question  has  never  been  de¬ 
cided  in  Georgia.  It  is  generally  held,  however,  to  be 
negligence  to  forward  a  check  directly  to  the  bank  on 
which  it  is  drawn,  and  that  where  loss  results  in  such 
case,  the  forwarding  bank  is  liable.  The  rule  is  thus 
stated  in  Michie  on  Banks  and  Banking,  p.  1405: 

“If  a  bank  receiving  paper  for  collection,  payable 
at  a  distant  place,  sends  it  by  mail  to  the  payor  for 
collection,  it  is  guilty  of  negligence,  and  this,  too, 
though  the  payor  is  the  only  bank  in  the  place,  and 
though  it  is  customary  thus  to  send  paper  for  collec¬ 
tion,  since  the  custom  is  unreasonable.” 
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As  in  all  cases  of  negligence,  however,  loss  must  have 
resulted  before  the  forwarding  bank  can  be  held  liable, 
and  if  the  bank  can  show  that  no  loss  resulted,  it  will 
not  be  liable.  For  example,  where  a  check  was  for¬ 
warded  to  the  drawTee  bank  in  another  city  and  the 
drawee  sent  its  draft  in  payment,  but  failed  before  the 
forwarding  bank  could  remit  to  its  customer,  the  lat¬ 
ter  bank  would  not  be  liable  if  it  could  show  that  the 
same  result  would  have  taken  place  had  the  check  been 
sent  to  some  other  bank  in  the  city  where  the  drawee 
was  located. 

A  bank  in  Georgia  received  for  collection  a 
check  on  a  bank  in  a  Mississippi  town.  It  imme¬ 
diately  forwarded  the  check  to  its  correspondent 
in  Louisville.  The  latter  bank  promptly  for¬ 
warded  the  check  to  its  correspondent  in  St. 
Louis,  which  bank  in  turn  forwarded  to  its  cor¬ 
respondent  in  New  Orleans.  The  New  Orleans 
bank  collected  the  check  receiving  a  draft  of  the 
drawee,  and  the  drawee  failed  before  the  New 
Orleans  bank  could  remit.  Is  the  circuitous  rout¬ 
ing  of  the  check  such  negligence  as  will  render 
the  Georgia  bank  liable  to  its  customer? 

Generally  a  bank  would  be  liable  for  damage  re¬ 
sulting  from  the  circuitous  routing  of  a  check  which 
it  had  received  for  collection.  If  the  bank,  however, 
could  show  that  no  damage  had  resulted,  it  would  of 
course  not  be  liable.  It  is  true  also  that  a  bank  is  not 
absolutely  bound  to  select  the  speediest  route  possible 
for  collection.  It  may  use  the  recognized  and  custom¬ 
ary  channels  of  collection. 

While  it  is  true,  under  the  facts  detailed,  that  the 
check  might  have  been  collected  a  day  or  two  earlier 
had  it  been  forwarded  to  New  Orleans  direct,  yet  the 
well  known  custom  of  banks  in  handling  collections 
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through  certain  centers  might  probably  relieve  the  im¬ 
putation  of  negligence  growing  out  of  the  choice  of 
route,  if  the  Georgia  bank  could  show  that  all  of  its 
collecting  agents  were  proper  ones  and  that  the  item 
was  handled  without  delay  by  all  of  them. 

A  bank  forwards  to  its  correspondent  a  check 
which  has  been  deposited  for  collection.  The  cor¬ 
respondent  collects  the  check,  but  before  remit¬ 
ting  becomes  insolvent.  Is  the  forwarding  bank 
liable  to  its  customer? 

As  stated  in  the  first  opinion  under  this  head,  it  is 
the  law  of  this  State  that  a  collecting  bank  is  liable, 
not  only  for  its  own  negligence,  but  also  for  the  de¬ 
fault  or  neglect  of  its  agents  and  correspondents,  in 
the  absence  of  an  express  or  implied  contract  to  the 
contrary.  Where  this  is  the  rule  the  courts  have  held 
generally  that  the  liability  of  the  collecting  bank  ex¬ 
tends  to  cases  of  insolvency  of  its  correspondents  or 
other  collecting  agencies.  The  liability  upon  insolvency 
of  a  correspondent  is  stated  as  follows  in  Michie  on 
Banks  and  Banking,  p.  1437 : 

“In  those  jurisdictions  where  the  bank  receiving 
paper  for  collection  is  considered  to  be  the  agent  of  the 
owner  and  correspondent  banks  or  other  sub-agents 
employed  to  make  the  collection  are  considered  as  the 
agents  of  the  transmitting  bank,  such  transmitting 
bank  would  seem  to  be  liable  to  the  owner  of  the  paper 
upon  the  insolvency  of  the  correspondent  bank.” 

Of  course  there  might  be  an  express  or  implied  con¬ 
tract  which  would  limit  the  bank’s  liability.  But  where 
an  item  was  deposited  in  the  usual  course  of  business, 
and  there  was  no  statement  either  on  the  deposit  ticket 
or  in  the  pass  book  used,  limiting  the  bank’s  liability, 
and  where  there  was  nothing  in  the  course  of  dealing 
with  the  customer  from  which  there  might  be  implied 
a  contract  that  the  bank  was  to  be  liable  only  for  its 
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own  default  and  for  the  selection  of  proper  agents  or 
correspondents,  the  bank  would  be  liable  upon  the  in¬ 
solvency  of  its  correspondent.  For  full  discussion  of 
limitation  of  liability  by  notice  in  a  pass  book  or  on  a 
deposit  ticket,  or  by  a  course  of  dealing,  see  the  second 
opinion  under  this  head. 

Where  a  draft  is  forwarded  to  a  bank  for  collec¬ 
tion,  and  after  collection,  but  before  remitting, 
the  bank  becomes  insolvent,  can  the  owner 
impress  the  funds  of  the  bank  in  the  hands  of  the 
receiver  with  a  trust  in  his  favor  and  become 
entitled  to  priority  of  payment  out  of  the  bank’s 
assets? 

The  Supreme  Court  of  Georgia,  in  the  case  of  Ober 
v.  Cochran,  118  Ga.,  396,  states  the  rule  as  follows: 

“The  mere  fact  that  a  bank  to  which  a  note  was  sent 
for  collection,  with  instructions  to  immediately  remit 
the  proceeds  of  the  collection  to  the  owner,  collected 
the  money  due  on  the  note,  and,  instead  of  obeying 
instructions,  used  the  same  in  its  own  business,  is  not 
sufficient,  upon  its  insolvency,  to  impress  a  fund  real¬ 
ized  by  its  receiver,  by  converting  its  assets  into  cash, 
with  a  trust  for  the  payment  of  the  money  so  collected 
and  used.” 

The  United  States  Circuit  Court  of  Appeals  for  this, 
the  Fifth  Circuit,  seems  to  make  the  question  depend  on 
whether  the  bank  received  money  on  the  draft,  or  ac¬ 
cepted  in  payment  a  check  upon  itself.  In  the  former 
case,  if  the  officers  know  of  the  bank’s  insolvency  and 
do  not  disclose  the  fact,  the  funds  in  the  hands  of  the 
bank’s  receivers  are  impressed  with  a  trust  in  favor  of 
the  depositor  of  the  draft  and  he  is  entitled  to  priority 
of  payment.  I  quote  the  first  headnote  in  the  case  of 
Western  German  Bank  v.  Norvell,  decided  by  the 
United  States  Court  of  Appeals  for  the  Fifth  Circuit 
and  reported  in  134  Federal  Reporter,  p.  724 : 
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“A  bank  which,  although  known  by  its  officers  to 
be  insolvent,  received  a  draft  for  collection  without  dis¬ 
closing  its  insolvency  to  the  owner,  collected  the  same 
and  mingled  the  proceeds  with  its  own  funds,  remitting 
to  the  owner  its  own  draft,  which  was  not  received 
until  after  the  bank  was  placed  in  the  hands  of  a  re¬ 
ceiver,  was  guilty  of  fraud,  and  the  proceeds  of  the 
draft,  when  collected,  remained  the  property  of  the 
sender,  and  may  be  recovered  from  the  receiver,  where 
they  can  be  traced  into  his  hands;  and  such  right  is 
not  affected  by  the  fact  that  the  sender  gave  directions 
that  the  remittance  should  be  made  in  New  York  Ex¬ 
change,  which  was  done ;  the  exchange  being  protested 
and  never  paid.” 

But  this  court  holds  that  where  the  bank  did  not 
actually  handle  any  money  in  the  collection  of  the 
draft,  but  accepted  in  payment  the  check  of  the  drawee 
upon  itself,  the  bank  could  not  be  regarded  as  the 
trustee  of  the  depositor  in  regard  to  the  proceeds  of 
the  draft,  but  that  merely  the  relation  of  debtor  and 
creditor  existed  between  them.  I  quote  the  first  head- 
note  of  the  case  of  Anheuser-Busch  Brewing  Associa¬ 
tion  v.  Clayton,  56  Federal  Reporter,  p.  759: 

“A  bank  holding  a  draft  for  ‘collection  and  returns,’ 
which  accepts  a  check  of  the  drawee,  one  of  its  de¬ 
positors,  and,  without  separating  the  amount  from  the 
general  mass  of  its  moneys,  charges  the  same  to  the 
drawee,  and  credits  the  drawer  on  its  books,  holds  the 
money  as  agent  for  the  drawee,  and  not  as  trustee; 
and  after  the  bank  becomes  insolvent,  the  drawer  is  a 
mere  general  creditor,  and  not  entitled  to  priority  of 
payment  out  of  the  bank’s  assets.” 

A  bank  accepts  as  a  cash  deposit  from  a  cus¬ 
tomer  a  check  on  a  distant  town  which  it  forwards 
for  collection.  The  collecting  bank  fails  to  report 
on  it  for  fifteen  days.  The  customer  in  the  mean- 
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time  is  permitted  to  check  against  the  deposit. 
The  check  is  at  length  returned  unpaid,  with  the 
statement  that  there  are  no  funds  to  cover.  Are 
the  correspondent  banks  liable  to  the  forwarding 
bank,  it  being  assumed  that  there  can  be  no  recov¬ 
ery  from  the  customer  because  he  is  not  finan¬ 
cially  responsible? 

I  do  not  think  the  bank  has  any  remedy  against  the 
correspondent  banks,  it  not  appearing  that  the  drawee 
bank  has  failed  in  the  meantime  or  that  the  failure  to 
collect  the  check  resulted  from  the  delay.  In  my 
opinion,  a  bank  receiving  on  deposit  checks  or  bills  of 
exchange  takes  the  risk  of  their  not  being  paid  when  it 
allows  an  irresponsible  depositor  to  check  against  such 
a  deposit.  The  bank  could,  of  course,  protect  itself  by 
requiring  a  report  on  its  cash  letter  before  honoring 
checks  against  the  depositor. 

Where  checks  on  other  towns  and  cities  are 
forwarded  to  a  bank’s  correspondent,  is  the  cor¬ 
respondent  liable  for  delay  in  presenting  and  re¬ 
porting  upon  such  checks,  where  payment  is  re¬ 
fused  because  the  drawers  have  not  sufficient 
funds  on  deposit  to  meet  the  checks?  Is  there  any 
time  limit  for  reporting  on  cash  letters? 

I  do  not  think  the  correspondent  bank  is  liable, 
mainly  for  the  reason  that  no  injury  to  the  forwarding 
bank  appears.  It  is  undoubtedly  true  that  the  holder  of 
a  check  must  present  it  within  a  reasonable  time,  and 
if  he  fails  to  do  so  and  in  the  meantime  the  bank  on 
which  the  check  is  drawn  fails,  the  loss  must  fall  upon 
the  holder.  Tomlin  v.  Thornton,  99  Ga.,  586.  It  is  also 
true  that  a  correspondent  bank  should  present  checks 
in  a  reasonable  time,  and  that  what  is  a  reasonable  time 
is  usually  a  question  for  the  jury.  I  think  ten  or  twelve 
days  is  clearly  an  unreasonable  time.  But  it  does  not 


51 


appear  in  this  case  that  there  ever  were  sufficient  funds 
in  bank  to  meet  the  checks,  nor  is  any  reason  shown 
why  the  drawers  of  the  checks  are  not  still  liable ;  nor 
does  there  appear  to  be  any  excuse  for  the  drawer’s 
not  having  sufficient  funds  in  bank  to  meet  the  checks. 

There  is  no  limit  so  far  as  I  know  on  reporting  on 
cash  letters.  They  must  be  reported  on  in  a  reasonable 
time,  and  that  depends  upon  circumstances,  the  rela¬ 
tions  of  the  parties  between  whom  the  question  arises, 
banking  customs,  and  the  like. 

CONDITIONAL  BILL  OF  SALE. 

A  conditional  bill  of  sale  retaining  title  to  per¬ 
sonal  property  sold  also  contains  a  provision 
authorizing  the  vendor  to  treat  the  instrument 
as  a  mortgage  and  to  foreclose  the  same  in  the 
way  that  chattel  mortgages  are  foreclosed.  Is 
this  option  in  the  instrument  valid  and  enforce¬ 
able? 

The  Court  of  Appeals  in  1908  held  that:  “A  seller 
of  personal  property  may  retain  the  title  as  security 
for  an  unpaid  portion  of  the  purchase  price,  and  may 
in  the  same  instrument  also  contract  that  he  shall  have 
a  mortgage  lien  upon  the  property,  and  if  the  debt  is 
not  paid  he  shall  have  the  election  of  proceeding  by 
mortgage  foreclosure  or  trover.”  Mitchell  v .  Castlen, 
5  Ga.  App.,  134. 

Following  this  decision  it  was  quite  common  for  in¬ 
struments  of  this  character  to  be  prepared,  especially 
in  the  sale  of  live  stock. 

Recently,  however  (April  18,  1913),  the  Supreme 
Court  decided:  “Where  sellers  of  personal  property 
took  from  the  buyer  a  written  instrument  promising 
to  pay  the  unpaid  purchase-money  and  agreeing  that 
the  title  to  the  property  should  remain  in  the  sellers 
until  payment  in  full,  and  in  the  instrument  was  in- 


52 


serted  an  agreement  by  the  buyer,  that  upon  default  in 
payment  the  sellers  might,  ‘in  addition  to  any  other 
remedies  provided  by  law  for  the  enforcement  of  the 
collection  hereof,  at  their  option  elect  to  treat  this  in¬ 
strument  as  a  mortgage  upon  the  property  title  to 
which  is  retained  by  the  said  (sellers)  by  the  terms 
hereof,  and  upon  the  execution  of  a  bill  of  sale  to  the 
maker  or  makers  hereof  to  such  property,  and  the  filing 
and  recording  of  such  bill  of  sale  in  the  office  of  the 
clerk  of  the  superior  court,  .  .  .  shall  give  the 

right  to  the  said  (sellers)  to  proceed  to  foreclose  this 
instrument  as  a  mortgage  upon  said  property,  together 
with  the  other  property  herein  mortgaged,  in  the  same 
manner  as  mortgages  upon  personal  property  are  fore¬ 
closed  under  the  laws  of  this  State,’  the  parties  could 
not  by  such  an  agreement  make  the  instrument  one 
both  retaining  title  and  not  retaining  title;  nor  could 
they  by  such  agreement  make  a  summary  statutory 
proceeding  applicable  by  law  to  one  character  of  instru¬ 
ments  applicable  by  agreement  to  another.”  Wynn  & 
Robinson  v.  Tyner,  139  Ga.,  765  (2). 

Since  this  decision  by  the  Supreme  Court,  which, 
of  course,  takes  precedence  over  the  decision  of 
the  Court  of  Appeals,  a  provision  such  as  that  referred 
to  in  the  question,  authorizing  the  vendor  at  his  option 
to  treat  the  bill  of  sale  as  a  mortgage  and  foreclose 
the  same  as  mortgages  on  personal  property  are  fore¬ 
closed,  is  void,  and  the  vendor  could  only  realize  on  the 
paper  in  the  regular  way  provided  in  case  of  bills  of 
sale  of  personal  property  to  secure  debt.  Such  a  form 
is  all  right  as  a  bill  of  sale  reserving  title  as  security 
for  debt,  and  the  fact  that  it  includes  a  provision  au¬ 
thorizing  its  foreclosure  as  a  mortgage  does  not  weaken 
the  paper  or  render  it  invalid  as  a  bill  of  sale  to  secure 
debt. 

It  should  be  remembered  that  bills  of  sale  to  secure 
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debt,  where  the  amount  secured  is  less  than  $100,  can 
be  foreclosed  as  chattel  mortgages  under  the  statute. 
Code  of  1910,  section  3298. 

CORPORATE  STOCK. 

Was  not  a  law  recently  passed  making  cor¬ 
porate  stock  negotiable?  Is  it  necessary  in  lend¬ 
ing  upon  stock  to  examine  the  records  to  see 
whether  there  are  judgments  against  the  parties 
owning  the  stock? 

I  know  of  no  recent  act  on  the  subject.  The  last 
statute  was  passed  in  1894  and  is  found  in  section  6036 
of  the  Code.  Under  this  statute  corporate  stock  is  of  a 
qwasi-negotiable  character.  After  being  indorsed  in 
blank  it  may  be  transferred  freely  from  hand  to  hand 
practically  as  a  negotiable  instrument,  and  the  pur¬ 
chaser  or  pledgee  can  hold  regardless  of  a  judgment 
against  the  original  owner,  although  that  judgment  may 
have  been  entered  prior  to  the  transfer. 

The  following  quotation  is  from  the  case  of  Owens  v. 
Atlanta  Trust  and  Banking  Company,  122  Ga.,  521, 
523 :  “Stock  in  a  corporation  is  a  chose  in  action.  In 
the  absence  of  a  statute  it  would  not  be  subject  to  levy 
or  sale.  By  the  Act  of  1822,  the  lien  of  the  judgment 
against  the  shareholder  attached  from  the  date  of  its 
rendition,  but  had  to  be  kept  alive  by  giving  notice 
within  twenty  days  to  the  corporation.  This  policy  is 
reversed  by  the  Civil  Code,  section  6035.  The  lien  now 
does  not  attach  to  the  stock  upon  the  rendition  of  the 
judgment,  but  only  after  notice  acting  as  a  sort  of  gar¬ 
nishment  on  the  corporation,  or  withholding  the  lien 
until  levy  as  under  the  Civil  Code,  section  3701.  Until 
this  notice  is  received  the  statute  recognizes  that  the 
company  may  make  transfers  notwithstanding  the  ex¬ 
istence  of  a  judgment  against  the  shareholder.  The 
qw<m-negotiable  character  of  stock,  the  fact  that  cer- 
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tificates  indorsed  in  blank  may  and  do  pass  from  hand 
to  hand,  and  the  necessity  of  preserving  the  rights  of 
that  large  body  of  the  public  who  buy  and  lend  on  the 
faith  of  shares,  was  no  doubt  the  reason  for  the  change 
made  by  the  Code  in  the  Act  of  1822.” 

I  think  under  this  decision,  it  would  not  be  necessary 
for  a  bank  to  examine  the  execution  dockets  to  deter¬ 
mine  whether  judgments  had  been  rendered  against 
the  pledgors  of  stock. 

Where  corporate  stock  is  transferred  as  col¬ 
lateral  is  a  simple  indorsement  of  the  stock  suf¬ 
ficient,  or  is  it  necessary  that  a  power  of  attorney, 
such  as  is  usually  printed  on  the  back  of  a  stock 
certificate,  should  be  signed? 

I  think  that  in  all  instances  a  power  of  attorney 
should  be  given.  This  power  can  be  left  in  blank,  how¬ 
ever,  having  only  the  signature  of  the  stockholder, 
which  should  be  witnessed.  It  is  not  necessary  that  the 
power  of  attorney  on  the  back  of  the  certificate  should 
be  signed.  A  separate  power  of  attorney  can  be  given 
and  attached  or  filed  away  with  the  certificate.  There 
is  usually,  however,  no  reason  why  the  regular  form 
of  power  of  attorney  on  the  back  of  the  certificate 
should  not  be  used. 

COUNTY  WARRANTS. 

In  what  order  must  a  county  treasurer  pay 
warrants  issued  by  the  county  commissioners? 

The  method  of  handling  county  warrants  is  pre¬ 
scribed  by  section  579  of  the  Code,  which  I  quote: 

“Order  in  which  the  county  debts  are  paid.  When 
there  are  funds  enough  to  pay  all  outstanding  orders 
and  other  forms  of  indebtedness  due,  which  the  treas¬ 
urer  may  be  authorized  to  pay,  they  may  be  paid  in- 


55 


discriminately  without  regard  to  their  dates;  when 
there  is  enough  to  pay  all  dated  anterior  to  some  par¬ 
ticular  date,  all  such  may  be  likewise  paid  indiscrimi¬ 
nately;  when  there  is  not  enough  to  pay  all  of  equal 
degree,  they  shall  be  paid  ratably;  under  all  other  cir¬ 
cumstances,  they  shall  be  paid  in  the  order  of  their 
dates.” 

I  quote  also  sections  581  and  582  in  reference  to 
orders  carried  over  from  one  year  to  the  next : 

“Failure  to  present  county  orders.  If  any  person 
holding  county  orders  shall  fail  to  present  them  by  the 
first  day  of  December  of  each  year  to  the  county  treas¬ 
urer  for  payment,  they  shall  be  postponed  to  all  orders 
which  were  so  presented  and  not  paid  for  want  of 
funds.” 

“Want  of  funds.  On  the  first  day  of  December  of 
each  year  such  treasurer  shall  make  an  entry  of  all 
orders  entitled  to  payment  which  were  not  so  presented 
for  payment,  and  what  orders  not  of  equal  dignity  have 
been  paid  instead,  in  whole  or  in  part,  and  what  others 
are  entitled  to  payment  before  such  non-presented 
orders.  Persons  holding  such  orders,  who  present 
them  without  receiving  their  pay  before  said  day,  may 
have  the  treasurer  annually  to  mark  thereon  ‘pre¬ 
sented/  the  day  of  presentation,  and  ‘not  paid  for  want 
of  funds'.” 

These  three  sections  of  the  Code  fully  answer  the 
question. 


CREDIT  STATEMENTS. 

What  is  the  advantage  to  a  bank  in  securing 
credit  statements  from  its  customers? 

I  am  a  great  believer  in  a  bank  securing  statements 
to  be  used  as  a  basis  for  fixing  lines  of  credit.  Such 
statements  give  information  in  a  permanent  form, 
which  could  hardly  be  obtained  by  conversation  with 
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the  customer.  And  even  if  the  customer  in  con¬ 
versation  gave  the  bank  essentially  the  same  facts  as 
he  put  in  the  statement,  he  would  perhaps  not  be  so 
accurate  in  these  verbal  statements  as  he  would  be  if 
required  to  reduce  the  statements  to  writing.  Then, 
too,  in  the  absence  of  a  written  statement,  it  would  be 
simply  a  question  of  recollection  between  the  bank  and 
the  customer  as  to  what  the  customer  actually  said; 
whereas,  if  the  bank  has  it  in  writing  over  the  cus¬ 
tomer’s  own  signature,  there  can  be  no  doubt  as  to  what 
his  statement  was. 

Another  advantage  in  securing  credit  statements  is 
the  fact  that  obtaining  credit  on  the  strength  of  a 
written  statement,  which  is  materially  false,  could  be 
made  the  basis  of  a  criminal  prosecution,  or  to  defeat 
a  discharge  in  bankruptcy. 

Such  a  statement  should  show  not  only  the  custom¬ 
er’s  assets  and  liabilities  in  detail,  but  all  other  facts 
in  connection  with  his  business,  as,  for  instance,  the 
volume  of  business  done,  the  amount  of  cash  and  credit 
sales,  the  expenses,  margin  of  profit,  and  any  and  all 
other  matters  which  would  enable  the  banker  to  deter¬ 
mine  whether  or  not  the  business  being  conducted  is  a 
profitable  one  or  one  likely  to  succeed.  Where  the  busi¬ 
ness  is  that  of  a  partnership  or  a  small  private  corpo¬ 
ration,  statements  as  to  the  individual  assets  and  lia¬ 
bilities  of  the  partners  or  officers  of  the  corporation 
should  also  be  required.  In  giving  the  liabilities  the 
customer  should  be  required  to  show  what  these  liabili¬ 
ties  represent,  whether  for  the  purchase  of  merchan¬ 
dise,  borrowed  money,  or  outside  indebtedness  of  any 
sort,  how  much  of  this  indebtedness  is  due,  whether 
any  of  it  is  secured,  and  how.  Similar  detail  informa¬ 
tion  as  to  assets  should  be  required.  With  such  a 
statement  as  this,  the  banker  may  intelligently  fix  a 
line  of  credit.  He  may  also  in  many  cases  be  of  mate¬ 
rial  benefit  to  the  customer,  pointing  out  to  him  wherein 
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his  business  is  not  being  properly  conducted  or  wherein 
its  weakness  lies,  getting  him  to  cut  off  this  or  that  ex¬ 
pense,  to  get  this  indebtedness  shaped  up  and  carried 
in  better  form. 

Where  such  statements  are  kept  from  year  to  year, 
a  comparison  of  the  statements  will  enable  the  banker 
to  determine  whether  the  business  is  making  any 
headway,  and  whether  or  not  the  demands  and  require¬ 
ments  of  the  customer  are  proper  or  necessary  for  the 
conduct  of  the  business.  A  bank  frequently  does  a  cus¬ 
tomer  injustice  by  giving  him  a  too  liberal  line  of 
credit,  and  many  a  failure,  resulting  not  only  in  disas¬ 
ter  to  the  customer  but  loss  to  the  bank,  would  be 
avoided  by  keeping  the  customer  within  proper  limits. 
This  can  best  be  done  by  a  careful  study  of  his  business 
needs  and  requirements,  which  can  only  be  made  from 
carefully  compiled  information  in  regard  to  the  finan¬ 
cial  condition  of  the  business.  One  of  the  great  trou¬ 
bles  with  many  business  houses  is  that  they  do  not 
know  their  own  condition,  and  so  long  as  they  can  get 
credit  from  the  bank  they  continue  to  do  business,  fre¬ 
quently  getting  deeper  and  deeper  in  debt,  and  finally 
fail,  generally  subjecting  the  bank  to  considerable  loss, 
when,  if  they  had  known  what  the  true  condition  was 
and  had  their  line  of  credit  limited  to  real  require¬ 
ments,  they  would  probably  have  been  successful. 

DEPOSITS. 

Does  a  depositor  who  is  paid  interest  on  daily 
balances  rank  the  same  as  a  depositor  not  draw¬ 
ing  interest? 

In  my  opinion,  payment  of  interest  does  not  change 
the  character  of  a  deposit.  Interest  bearing  deposits 
and  those  that  do  not  bear  interest  are  on  the  same 
footing. 
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A  regular  depositor  in  the  regular  course  of 
business  writes  on  one  of  his  deposit  slips  “to 
cover  draft  of  John  Doe  also.,,  The  deposit  is 
larger  than  the  amount  of  the  draft.  This  deposit 
is  entered  on  the  customer’s  regular  account.  The 
bank  knows  of  this  particular  draft.  Would  the 
bank  be  justified  in  declining  to  pay  checks  pre¬ 
sented  in  the  regular  course  of  business  which 
would  reduce  the  depositor’s  balance  to  an 
amount  less  than  the  face  of  the  draft?  If 
the  bank  should  allow  the  balance  checked  out, 
would  it  be  liable  to  the  drawer  of  the  draft  for 
not  having  reserved  a  sufficient  fund  to  cover 
the  draft? 

A  deposit  may  be  made  for  a  special  purpose,  and  the 
bank  would  be  expected  under  these  circumstances  to 
hold  the  deposit  for  that  particular  purpose.  In  the 
case  mentioned,  so  much  of  the  deposit  as  was  neces¬ 
sary  to  pay  the  particular  draft  specified  could  prop¬ 
erly  be  held  by  the  bank  to  cover  the  draft;  but  while 
this  is  true,  the  bank  would  be  under  no  contractural 
relation  with  the  drawer  of  the  draft,  and  he  would 
have  no  right  to  complain  if  the  amount  was  checked 
out.  Of  course,  the  bank  might  make  itself  liable  to 
pay  the  draft  by  accepting  it  or  by  being  a  party  to 
the  contract  by  which  the  deposit  was  made  for  the 
purpose  of  covering  the  draft,  but  where  the  bank  had 
assumed  no  direct  obligation  to  the  drawer  of  the 
draft,  I  do  not  think  he  would  have  any  right  of  action 
because  the  bank  had  allowed  the  deposit  checked  out 
by  the  depositor.  To  illustrate,  suppose  a  deposit  is 
made  for  a  particular  purpose,  and  thereafter  the  de¬ 
positor  changes  his  mind  about  it,  and  comes  to  the 
bank  and  draws  out  the  deposit.  There  would  seem  to 
be  no  reason  why  he  could  not  do  this,  the  bank  hav¬ 
ing  assumed  no  obligation  to  any  one  except  the  de- 
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positor  himself.  I  think  the  bank  would  be  justified  in 
declining  to  pay  checks  of  the  customer  unless  these 
checks  clearly  indicated  the  purpose  on  the  part  of  the 
customer  to  withdraw  the  special  deposit,  but  the  pay¬ 
ment  of  such  checks  would  not  make  the  bank  liable  to 
any  one  except  the  depositor,  and,  of  course,  he  could 
not  complain  of  the  payment  of  his  own  checks. 

DISCHARGE  OF  SURETY. 

Where  a  note  held  by  a  bank  is  secured  by  per¬ 
sonal  security  and  the  maker  desires  to  attach  a 
cotton  receipt  and  extend  the  note,  can  the  bank 
hold  the  personal  security  without  notifying  him? 

In  order  to  hold  the  surety  still  liable  on  the  note,  it 
would  not  only  be  necessary  to  notify  him  but  also  to 
have  his  consent  to  the  extension  of  time.  A  contract 
of  suretyship  is  one  of  strict  law,  and  a  surety’s  liabil¬ 
ity  cannot  be  extended  or  changed  in  any  way,  without 
his  consent.  A  change  of  the  terms  of  a  contract  with¬ 
out  the  consent  of  the  surety  discharges  him.  Any  act 
of  the  creditor  which  injures  the  surety  or  increases 
his  risk  or  exposes  him  to  greater  liability  will  dis¬ 
charge  the  surety.  A  mere  failure  by  the  creditor  to 
sue  as  soon  as  the  debt  becomes  due  will  not  release 
the  surety,  but  any  extension  based  upon  additional 
security  or  any  other  consideration  will  release  the 
surety  unless  he  consents.  This  is  very  clearly  pro¬ 
vided  by  sections  3543  and  3544  of  the  Code  of  1910. 

DISCOUNT  OF  PAPER  PAYABLE  TO  OFFICER  AND  DIRECTOR 
OF  BANK. 

What  is  the  law  with  reference  to  an  officer 
and  director  of  a  bank  discounting  with  the  bank 
notes  payable  to  himself,  where  the  amount  of 
such  discount  does  not  exceed  ten  per  cent,  of  the 
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capital  and  surplus,  the  officer  and  director  being 
a  member  of  the  finance  committee,  which  passes 
on  the  paper? 

Section  2275  of  the  Code  of  Georgia  covers  the  ques¬ 
tion,  and  I  beg  to  quote  this  section : 

“No  bank  or  corporation  doing  a  banking  business 
shall  loan  to  any  officer  of  the  bank  without  good  col¬ 
lateral  or  other  ample  security;  and  when  such  loan 
exceeds  ten  per  cent,  of  the  capital  stock  of  the  bank, 
it  shall  not  be  made  until  approved  by  a  majority  of 
the  directors  of  the  bank,  evidenced  by  their  signatures 
in  writing.” 

An  officer  of  a  bank  has  no  right  to  lend  to  himself, 
although  he  may  have  the  general  authority  to  make 
loans.  He  can  not  represent  the  bank  and  deal  with 
himself.  The  same  rule  would  apply  to  the  discount 
of  paper  as  to  making  direct  loans.  A  bank  can  dis¬ 
count  papers  payable  to  an  officer  or  director,  provided 
it  is  not  by  so  doing  violating  the  section  of  the  Code 
above  quoted,  prohibiting  the  lending  to  an  officer 
without  good  collateral  or  other  ample  security.  In 
other  words,  if  the  paper  itself  is  good,  there  would  be 
no  reason  why  the  bank  could  not  buy  it,  but  it  should 
not  buy  it  on  the  strength  of  the  officer’s  name  alone. 
Where  a  loan  is  being  made  to  a  member  of  the  finance 
committee,  such  member  should  not  act  in  passing  on 
the  loan,  and  where  the  loan  exceeds  ten  per  cent,  of 
the  capital  it  should  be  approved  by  the  written  signa¬ 
ture  of  the  majority  of  the  directors. 

FARM  SUPPLIES. 

Does  an  execution  for  this  year’s  supplies  take 
precedence  over  a  mortgage,  given  prior  to  the 
obtaining  of  this  execution,  to  secure  a  balance  on 
last  year’s  advances? 


61 


An  execution  obtained  for  this  year’s  supplies  is  no 
better  than  any  other  kind  of  an  execution.  If  the  sup¬ 
plies  are  furnished  by  the  landlord  and  he  forecloses 
his  landlord’s  lien  for  supplies,  this  lien  would  be 
superior  to  a  mortgage  given  prior  to  the  obtaining  of 
this  execution  to  secure  a  balance  on  last  year’s  ad¬ 
vances. 

If  the  execution  in  question  has  been  properly  en¬ 
tered  upon  the  general  execution  docket,  as  required  by 
law,  prior  to  the  record  of  the  mortgage,  which  was 
given  prior  to  the  obtaining  of  this  execution,  to  secure 
a  balance  on  last  year’s  advances,  then  the  execution 
would  be  superior  to  the  mortgage. 

Perhaps  the  question  can  be  best  answered  by  ref¬ 
erence  to  the  law  applying  to  this  state  of  facts  as 
nearly  as  they  can  be  understood  from  the  question. 

Mortgages  for  supplies  furnished  to  aid  in  making 
and  gathering  crops  are  superior  to  judgments  of  older 
date  than  such  mortgages,  provided  the  supplies  are 
furnished  in  the  year  in  which  the  crop  is  grown,  and 
are  intended  in  good  faith  to  be  used  in  and  for  the 
purpose  of  making  the  crop. 

Landlords,  but  not  other  persons,  have  a  lien  for 
supplies  furnished  to  make  crops. 

It  will  be  seen,  therefore,  that  the  question  as  stated 
can  not  be  answered  definitely  without  more  informa¬ 
tion  as  to  the  facts.  The  date  of  the  execution  and  the 
date  of  its  entry  on  the  general  execution  docket  should 
be  stated.  It  should  be  stated  also,  whether  the  execu¬ 
tion  issued  upon  a  common-law  judgment  or  upon  a  lien 
foreclosure,  and  also  whether  it  was  in  favor  of  the 
landlord  or  some  one  else.  The  date  of  the  record  of 
the  mortgage  would  also  have  to  be  known.  The  fact 
that  the  execution  was  obtained  for  this  year’s  supplies 
does  not  of  itself  give  the  execution  any  advantage, 
nor  does  the  fact  that  the  mortgage  was  given  to  secure 
a  balance  on  last  year’s  advances  give  it  any  advantage. 
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A  landlord  gives  the  manager  of  a  fertilizer 
company,  in  which  he  himself  is  a  stockholder,  a 
verbal  order  to  supply  his  tenant  with  fertilizers 
necessary  to  make  the  crop.  The  company  takes 
a  note  signed  by  the  tenant  but  not  by  the  land¬ 
lord.  The  landlord,  however,  considers  himself 
liable  and  will  pay  the  note  at  maturity  if  the 
tenant  does  not.  Before  the  fertilizer  note  be¬ 
comes  due,  it  develops  that  a  supply  merchant  has 
a  duly  executed  and  recorded  crop  mortgage  on 
the  tenant’s  crop.  Can  the  landlord  pay  the  fer¬ 
tilizer  note,  have  it  assigned  to  himself,  and  col¬ 
lect  it  out  of  the  crop  as  against  the  mortgage  of 
the  supply  merchant? 

The  only  question  involved  on  the  state  of  facts  de¬ 
tailed  is  whether,  under  those  facts,  the  landlord  had 
a  lien  on  the  crop  for  supplies  furnished.  Of  course  fer¬ 
tilizers  come  within  the  designation  of  supplies  for  the 
furnishing  of  which  the  landlord  has  a  lien.  And  if 
the  landlord  has  such  a  lien,  it  is  of  course  superior  to 
a  mortgage  on  the  crop  held  by  a  third  person.  The 
question,  therefore  is:  Has  the  landlord  a  lien  under 
the  facts  set  out?  It  is  well  settled  by  the  courts  of 
this  State  that  a  landlord  has  a  lien  on  the  tenant’s 
crop  only  for  supplies  which  he  has  furnished  as  land¬ 
lord. 

If,  therefore,  the  landlord  in  this  case  had  the  fer¬ 
tilizer  furnished  the  tenant  merely  as  agent  of  the  fer¬ 
tilizer  company,  in  which  he  was  a  stockholder,  he 
would  have  no  lien  therefor  on  the  crop,  even  if  he 
should  pay  the  note  and  have  the  same  assigned  to  him. 
This  has  been  held  by  the  Supreme  Court  in  the  case  of 
Swann  v.  Morris,  83  Ga.,  143,  the  headnote  of  which  is 
as  follows : 

“Where  a  landlord,  as  agent,  sold  to  his  tenant  guano 
and  took  a  note  therefor  payable  to  his  principal,  and 
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at  maturity  paid  the  note  because  the  tenant  did  not 
do  so  (this  being  required  by  his  contract  with  his 
principal),  he  was  not  entitled  to  foreclose  a  lien  for 
the  guano  as  landlord." 

I  understand  from  the  question,  however,  that  the 
landlord  did  not,  as  agent  for  the  fertilizer  company, 
sell  the  fertilizer  to  his  tenant,  but  rather  that  he  made 
arrangements  with  the  tenant  to  furnish  the  fertilizer 
to  him  and  that  the  landlord  originally  intended  to  be 
responsible  to  the  fertilizer  company  for  the  purchase. 
If  this  is  true,  I  think  the  landlord  has  a  lien  which  is 
superior  to  the  merchant’s  crop  mortgage.  If  the  land¬ 
lord  was  a  mere  surety  for  the  tenant,  he  would  not 
have  a  lien;  but  if  the  landlord,  and  not  the  tenant, 
was  the  real  purchaser  of  the  fertilizer,  the  landlord 
undoubtedly  has  a  lien  on  the  crop  for  the  amount.  I 
quote  from  the  case  of  Scott  v.  Pound,  61  Ga.,  579, 
which  supports  this  view: 

“In  order  for  a  landlord  to  have  a  lien  upon  his  ten¬ 
ant’s  crop  for  supplies,  etc.,  the  landlord  must  furnish 
the  articles,  and  not  merely  become  the  tenant’s  surety 
for  the  price  to  some  other  person  by  whom  they  are 
sold  to  the  tenant.  The  landlord  may  furnish  them 
directly  from  his  own  stores,  or  may  order  them  from 
others  on  his  credit,  and  have  them  delivered  with  or 
without  passing  through  his  hands.  If  he  is  the  real 
purchaser  for  the  tenant,  the  case  is  one  for  a  lien, 
even  though  the  joint  and  several  note  of  landlord  and 
tenant  be  given  for  the  price.  But  if  the  tenant  is  the 
real  purchaser  in  the  first  instance,  not  deriving  title 
through  the  landlord,  there  is  no  lien.  What  the  truth 
of  the  matter  is,  in  its  substance  and  reality,  is  a  ques¬ 
tion  for  the  jury." 

This  case  was  followed  in  the  case  of  Brimberry  v. 
Mansfield,  86  Ga.,  792,  Rodgers  v.  Black,  99  Ga.,  139, 
and  Henderson  v.  Hughes,  4  Ga.,  App.,  52.  I  quote  the 
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first  headnote  in  the  last  case  cited  as  being  an  excep¬ 
tionally  clear  statement  of  the  law: 

“While  a  landlord  has  no  lien  for  supplies  furnished 
by  another  to  his  tenant,  and  can  not  acquire  a  lien  by 
voluntarily  assuming,  without  the  consent  of  the  ten¬ 
ant,  liability  for  supplies  to  be  furnished,  nor  obtain  a 
lien  for  any  pre-existing  debt  for  supplies,  nor  as  surety 
for  payment  of  his  tenant’s  debt  for  supplies,  still  he 
is  entitled  to  his  lien  for  supplies  where,  at  the  request 
or  with  the  consent  of  the  tenant,  he  directs  the  fur¬ 
nishing  of  supplies  to  the  tenant  by  an  agent,  and 
assumes  sole  liability  for  the  debt  thus  created.  In  such 
case  the  authority  to  sell  to  the  tenant,  given  by  the 
landlord  to  the  merchant,  is  an  original  undertaking, 
and  not  an  agreement  to  pay  the  debt  of  another,  and 
the  supplies  are  indirectly  furnished  by  the  landlord, 
through  the  merchant  as  his  agent,  instead  of  being 
directly  delivered  by  his  hands.” 

In  view  of  these  authorities,  I  think  that  if  the  land¬ 
lord  had  the  fertilizer  furnished  at  the  request  or  with 
the  consent  of  the  tenant  and  that  if  he  intended  from 
the  first  to  be  liable  to  the  company,  he  would  have  a 
lien,  and  upon  paying  the  note  could  foreclose  such  lien 
as  against  the  crop  mortgage ;  but  if  the  landlord  acted 
merely  as  the  agent  of  the  company  in  selling  the  fer¬ 
tilizer  or  if  he  simply  agreed,  after  the  tenant  made 
the  note,  to  pay  it,  in  case  the  tenant  did  not,  he  did 
not  have  a  lien  upon  the  tenant’s  crop,  and  the  mer¬ 
chant  could  enforce  his  mortgage. 

FEE  FOR  EXAMINATION. 

What  is  the  fee  for  the  examination  of  a  bank 
of  $200,000.00  capital? 

Section  2300  of  the  Code  of  1910,  relating  to  fees  for 
examination  of  banks  is  far  from  clear.  The  section 
was  evidently  drafted  hastily,  and  was  changed  from 
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the  original  draft  before  passage  by  the  legislature.  It 
is  not  even  a  correct  grammatical  sentence.  Its  con¬ 
struction  is  very  doubtful.  I  have  had  occasion  to  ex¬ 
amine  and  give  opinions  on  it  several  times,  but  I  have 
never  known  whether  or  not  my  opinion  was  correct. 

The  fee  fixed  for  banks  of  $100,000  to  $200,000  cap¬ 
ital  is  $50,  while  that  fixed  for  banks  of  $200,000  cap¬ 
ital  and  above  is  $60.  The  section  might  be  construed 
as  meaning  that  banks  of  $200,000  should  pay  $50,  or 
it  might  with  equal  propriety  be  construed  as  requiring 
such  banks  to  pay  $60,  and  either  construction  would 
harmonize  as  well  as  the  other  with  the  other  fees  as 
fixed  in  the  section.  The  word  “to,”  however,  is  gen¬ 
erally  a  word  of  exclusion,  and  I  am  inclined  to  think 
the  better  construction  of  this  section  would  be  that 
banks  from  $100,000  to,  but  not  including,  $200,000 
capital  should  pay  $50,  and  banks  with  capital  of 
$200,000  and  above,  $60.  It  will  be  noticed  from  ex¬ 
amination  of  the  section  that  the  punctuation  indi¬ 
cates  that  this  is  the  correct  construction.  The  clause 
“$200,000  and  above,  $60  for  each  examination”  is  set 
off  by  itself,  being  preceded  by  a  semi-colon,  thus  indi¬ 
cating  clearly  that  banks  with  $200,000  capital  are  in¬ 
cluded  in  the  $60  class. 

This,  I  think,  has  been  the  uniform  construction  of 
the  State  bank  examiner,  and  where  the  construction 
has  been  adopted  by  an  executive  department  and  con¬ 
sistently  adhered  to  for  some  years  the  courts  are  in¬ 
clined  to  follow  that  construction,  unless  it  is  clearly 
violative  of  the  plain  intent  and  meaning  of  the  statute. 
As  above  stated,  it  would  be  entirely  possible  to  con¬ 
strue  the  section  either  way,  and,  therefore,  the  con¬ 
struction  placed  on  it  by  the  department  would  prob¬ 
ably  be  controlling.  In  the  light  of  these  suggestions, 
I  feel  that  the  department  should  be  sustained  in  its 
contention  that  a  bank  with  $200,000  capital  should 
pay  $60. 
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[Since  this  opinion  was  printed  an  act  has  been 
passed  fixing  a  new  schedule  of  fees  for  examinations, 
the  new  schedule  being  as  follows:  “For  examina¬ 
tion  of  banks  of  $25,000  capital  and  less,  $12.50  for 
each  examination.  For  banks  of  over  $25,000  capital 
and  less  than  $50,000,  $15.00  for  each  examination.  For 
banks  of  $50,000  capital  and  less  than  $75,000,  $20.00 
for  each  examination.  For  banks  of  $75,000  capital 
and  less  than  $100,000,  $25.00  for  each  examination. 
For  banks  of  $100,000  capital  and  less  than  $200,000, 
$60.00  for  each  examination.  For  banks  of  $200,000 
capital  and  less  than  $500,000,  $100.00  for  each  exami¬ 
nation.  For  banks  of  $500,000  and  above,  $125.00  for 
each  examination.] 


FORGERY. 

A  check  bearing  only  the  name  of  the  drawer 
is  stolen  from  the  drawer’s  check  book.  If  the 
check  is  filled  out  and  negotiated,  is  the  drawer 
liable  to  an  innocent  holder?  Would  not  the  prin¬ 
ciple  that  one  is  liable  where  he  puts  it  in  the 
power  of  another  to  do  harm  make  the  drawer 
liable? 

This  question  has  been  variously  decided  by  different 
courts.  The  weight  of  authority  seems  to  be  that  a 
negotiable  paper,  note,  bill  of  exchange,  or  check, 
which  is  stolen  before  delivery  has  no  validity  and  is 
void  even  in  the  hands  of  a  bona  fide  holder.  The 
Supreme  Court  of  Georgia  in  the  case  of  Reese  v.  Fidel¬ 
ity  Assurance  Society,  111  Ga.,  482,  held  that  “deliv¬ 
ery  is  essential  to  the  validity  of  a  promissory  note.” 
In  support  of  this  decision,  the  court  cites  Tiedeman  on 
Commercial  Paper,  paragraph  34,  from  which  is  taken 
the  following  quotation : 

“Until  the  bill  or  note  has  been  delivered  to  the 
payee,  it  can  have  no  validity.  Intentional  delivery  is 
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also  essential.  For,  while  the  possession  of  a  com¬ 
mercial  paper  by  the  payee  or  some  one  else,  other  than 
the  maker  or  acceptor,  to  whom  on  its  face  it  appears 
to  be  payable,  is  prima  facie  evidence  of  a  good  title, 
yet  it  is  not  conclusive ;  and  if  it  be  shown  that  there 
has  been  no  delivery  to  the  payee,  it  is  valueless  even 
in  the  hands  of  an  innocent  purchaser.  As  long  as  a 
bill  or  note  has  not  been  delivered,  it  is  a  nullity.”  The 
Supreme  Court  also  cites,  1  Daniel  on  Negotiable  In¬ 
struments,  section  63,  which  is  to  the  same  effect.  This 
writer,  who  is  conceded  to  be  the  leading  authority  on 
the  subject  of  negotiable  instruments,  says  also,  on 
page  797,  that  “where  an  incomplete  instrument  has 
been  signed  and  stolen  without  any  delivery,  and  the 
blank  has  been  filled,  it  is  sheer  forgery,  in  which  the 
maker  is  not  involved,  and  on  which  paper  he  is  not 
bound.” 

Nor  would  the  well  known  principle  that  a  person 
is  liable  where  he  puts  it  into  the  power  of  another  to 
do  harm  render  the  drawer  liable.  It  is  on  this  principle 
that,  where  a  person  delivers  a  note  or  check  signed  in 
blank  to  an  agent  or  other  person  to  fill  in  the  blank, 
he  is  bound  for  the  amount  of  the  note  or  check  as 
filled  in,  although  it  may  be  for  a  much  larger  amount 
than  was  authorized.  As  was  stated  by  the  Supreme 
Court  of  the  United  States  in  Bank  of  Pittsburgh  v. 
Neal,  22  How.,  107: 

“Where  a  party  to  a  negotiable  instrument  intrusts  it 
to  the  custody  of  another,  with  blanks  not  filled  up, 
whether  it  be  for  the  purpose  to  accommodate  the  per¬ 
son  to  whom  it  was  intrusted,  or  to  be  used  for  his  own 
benefit,  such  negotiable  instrument  carries  on  its  face 
an  implied  authority  to  fill  up  the  blanks  and  perfect 
the  instrument;  and  as  between  such  party  and  inno¬ 
cent  third  parties,  the  person  to  whom  it  was  intrusted 
must  be  deemed  the  agent  of  the  party  who  committed 


68 


such  instrument  to  his  custody, — or  in  other  words,  it 
is  the  act  of  the  principal  and  he  is  bound  by  it.” 

But  where  the  instrument  is  not  delivered  at  all,  but 
is  stolen  from  the  maker  in  an  incomplete  state,  there 
is  no  authority  to  the  thief  to  fill  in  the  blanks,  and  it 
can  hardly  be  said  that  the  negligence  of  the  maker  in 
leaving  the  paper  where  the  thief  could  get  hold  of  it 
was  the  proximate  cause  of  the  injury  to  the  innocent 
holder.  The  leading  case  on  the  subject  is  Bazendale 
v.  Bennett,  decided  by  the  English  Court  of  Appeals, 
where  an  acceptance  on  an  unsigned  draft  was  stolen 
from  the  drawer  of  the  acceptor.  In  this  case  it  was 
held  that  the  negligence  of  the  defendant  in  accepting 
the  draft  and  leaving  it  in  his  desk  would  not  justify  a 
recovery.  I  quote  from  the  opinion: 

“Suppose  he  had  signed  a  blank  check  with  no  payee 
or  date  or  amount,  and  it  was  stolen,  would  he  be  liable 
or  accountable,  not  merely  to  his  banker,  the  drawee, 
but  to  a  holder?  I  can  not  think  so.  The  defendant 
has  not  voluntarily  put  into  any  one’s  hands  the  means, 
or  part  of  the  means,  for  committing  the  crime.  But 
it  is  said  that  he  has  done  so  through  negligence.  But 
then  this  negligence  is  not  the  proximate  or  effective 
cause  of  the  fraud.  A  crime  was  necessary  for  its 
completion.” 

This  case  is  cited  by  all  of  the  text  books  on  nego¬ 
tiable  instruments,  and  most  of  the  decided  cases.  The 
Supreme  Court  of  the  United  States  in  the  case  of  the 
District  of  Columbia  v.  Cornell,  130  U.  S.,  655,  cites  it 
with  approval,  the  court  in  that  case  holding  that 
“when  the  maker  of  a  negotiable  instrument  lawfully 
cancels  it  before  maturity,  his  liability  upon  it  is  ex¬ 
tinguished,  and  can  not  be  revived  without  his  con¬ 
sent.”  In  that  case  the  cancelled  instrument  had  been 
stolen  and  the  cancellation  erased,  and  the  paper  sold 
to  a  bona  fide  holder. 

The  case  of  Knoxville  National  Bank  v.  Clark,  51  la.. 
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264 ;  33  Am.  Rep.,  129,  states  the  reasons  usually  given 
for  holding  the  drawer  of  a  check  or  maker  of  a  note 
liable  under  such  circumstances,  and  answers  them  as 
follows : 

1.  That  the  drawer  is  estopped  from  showing  the 
truth.  This  has  been  exploded  in  both  England  and  in 
this  country.  The  drawer  has  not  done  or  omitted  to 
do  anything  upon  which  an  estoppel  can  be  based. 

2.  That  the  drawer  of  the  check  was  negligent  in 
leaving  it  in  an  incomplete  condition.  But  it  could  not 
be  anticipated  that  such  negligence  would  cause  an¬ 
other  to  commit  a  crime.  And  can  it  be  said  that  a 
person  is  negligent  who  does  not  anticipate  and  provide 
against  the  thousand  ways  through  or  by  which  crime 
is  committed  ?  Is  it  not  requiring  of  the  ordinary  busi¬ 
ness  man  more  diligence  than  can  be  maintained  on 
principle,  or  is  practicable,  if  he  is  required  so  to  pro¬ 
tect  and  guard  his  business  transactions  that  he  can 
not  be  held  liable  for  the  criminal  acts  of  another?  If 
the  drawer  is  liable  on  the  theory  of  negligence,  why 
should  not  the  negligence  of  the  owner  of  goods  which 
are  stolen  excuse  the  bona  fide  purchaser? 

3.  That  when  one  or  two  innocent  persons  must 
suffer  by  the  wrongful  act  of  another,  he  must  suffer 
who  placed  it  in  the  power  of  such  third  person  to  do 
the  wrong.  It  seems  that  such  rule  can  have  no  appli¬ 
cation  to  this  class  of  cases.  It  has  never  been  carried 
to  the  extent  of  making  one  person  civilly  liable  for  the 
crime  of  another,  and,  on  principle,  we  think  it  can 
not  be. 

4.  That  the  free  interchange  of  negotiable  paper 
requires  the  establishment  of  this  rule.  But  at  the 
present  day  negotiable  paper  is  not  ordinarily  freely 
received  from  unknown  persons.  The  necessities  of 
trade  and  commerce  do  not  require  the  law  to  be  so 
construed  as  to  compel  a  person  to  perform  a  contract 
he  never  made,  and  which  it  is  proposed  to  fasten  on 


70 


him  because  some  one  has  committed  a  forgery  or 
other  crime. 

It  is  probable,  as  was  stated  in  the  case  of  Salley  v. 
Terrell,  95  Me.,  533,  55  L.  R.  A.,  730,  “that  there  may 
be  such  gross  carelessness  or  recklessness  of  the  maker 
in  allowing  an  undelivered  note  to  get  into  circulation 
as  will  justly  estop  him  from  setting  up  non-delivery, 
as  if  he  were  knowingly  to  throw  it  in  the  street  or 
otherwise  leave  it  accessible  to  the  public  with  no  per¬ 
son  present  to  guard  against  its  abstraction  under  cir¬ 
cumstances  where  he  might  reasonably  apprehend  that 
it  would  be  taken.”  But  I  do  not  think  the  signing  of 
a  check  and  leaving  it  in  the  drawer’s  check  book  in  his 
desk  or  at  his  place  of  business  would  be  considered 
such  gross  carelessness  or  recklessness  as  to  make  him 
liable  where  it  was  stolen,  the  blanks  filled  in  and  the 
check  negotiated. 

As  stated  in  the  beginning,  some  of  the  courts  hold 
the  maker  liable  under  these  circumstances,  but  the 
weight  of  authority  seems  to  be  against  this  view.  And 
I  think  that  in  Georgia,  where  our  Supreme  Court  holds 
delivery  essential  to  the  validity  of  a  commercial  in¬ 
strument,  it  would  take  a  very  unusual  case  of  negli¬ 
gent  conduct  on  the  part  of  the  drawer  of  an  incom¬ 
plete  check  to  make  him  liable  where  it  was  stolen  and 
negotiated  without  his  authority. 

A  forged  check  drawn  on  one  bank  was  cashed 
by  a  bank  in  another  town.  Before  cashing  the 
check,  the  latter  bank  called  up  the  former  by 
telephone  and  inquired  whether  the  check  would 
be  good,  and  was  informed  that  it  would  be.  The 
check  was  handled  in  the  regular  course  of  busi¬ 
ness.  Should  the  drawee  bank  give  its  depositor 
credit  for  the  check?  Can  the  drawee  recover 
from  the  bank  cashing  the  check? 
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The  rule  as  stated  by  Morse  on  Banks  and  Banking 
is  as  follows: 

“A  bank  can  not  recover  money  paid  on  a  forgery  of 
the  drawer’s  name  from  the  person  to  whom  it  was 
paid.  The  bank  is  bound  to  know  the  signature  of  the 
drawer.” 

Morse  on  Banks  and  Banking,  p.  765. 

There  has  been  a  tendency  in  the  later  cases  to  some¬ 
what  relax  the  rule  which  requires  the  bank  to  know 
at  all  events  the  signature  of  its  depositor  and  prevents 
it  from  recovering  where  it  cashes  a  forged  check  of 
its  depositor.  The  rule  of  the  later  cases  is  very  well 
expressed  in  the  case  of  Danvers  Bank  v.  Salem  Bank, 
151  Mass.,  280,  which  is  quoted  with  approval  in  Magee 
on  Banks  and  Banking,  page  300.  I  beg  to  quote  an 
extract  from  the  opinion  in  this  case: 

“In  the  case  at  bar,  the  plaintiff  seeks  to  recover 
from  the  defendant  the  amount  of  a  forged  check  in 
the  name  of  one  of  the  plaintiff’s  customers,  for  which 
it  had  given  the  defendant  credit  as  money. 

“In  the  usual  course  of  business,  if  a  check  purport¬ 
ing  to  be  signed  by  one  of  its  depositors  is  paid  by  a 
bank  to  one  who,  finding  it  in  circulation  or  receiving 
it  from  the  payee  by  indorsement,  took  it  in  good  faith 
for  value,  the  money  can  not  be  recovered  back  on  the 
discovery  that  the  check  is  a  forgery.  It  is  presumed 
that  the  bank  knows  the  signature  of  its  own  custom¬ 
ers,  and  therefore  is  not  entitled  to  the  benefit  of  the 
rule  which  in  cases  of  forgery  permits  a  party  to  re¬ 
cover  back  money  paid  under  a  mistake  of  fact  as  to 
the  character  of  the  instrument  by  which  the  fraud 
has  been  effected.  This  presumption  is  conclusive  only 
when  the  party  receiving  the  money  has  in  no  way  con¬ 
tributed  to  the  success  of  the  fraud,  or  the  mistake  of 
fact  under  which  the  payment  has  been  made.  In  the 
absence  of  actual  fault  on  the  part  of  the  drawee,  his 
constructive  fault  in  not  knowing  the  signature  of  the 
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drawer  and  detecting  the  forgery  will  not  preclude  his 
recovery  from  one  who  took  the  check  under  circum¬ 
stances  of  suspicion  without  proper  precaution  or 
whose  conduct  has  been  such  as  to  mislead  the  drawee 
or  induce  him  to  pay  the  check  without  the  usual 
security  against  fraud.  National  Bank  of  North  Amer¬ 
ica  v.  Bangs,  106  Mass.,  441,  445.  Where  a  loss  which 
must  be  borne  by  one  of  two  parties  alike  innocent  of 
the  forgery  can  be  traced  to  the  neglect  or  fault  of 
either,  it  is  reasonable  that  it  should  be  borne  by  him, 
even  if  innocent  of  any  intentional  fraud,  through 
whose  means  it  has  succeeded.  Gloucester  Bank  v. 
Salem  Bank,  17  Mass.,  33.  To  entitle  the  holder  to 
retain  money  obtained  by  a  forgery,  he  should  be  able 
to  maintain  that  the  whole  responsibility  of  determin¬ 
ing  the  validity  of  the  signature  was  placed  upon  the 
drawee,  and  that  the  vigilance  of  the  drawee  was  not 
lessened  and  that  he  was  not  lulled  into  a  false  secur¬ 
ity  by  any  disregard  of  duty  on  his  own  part,  or  by  the 
failure  of  any  precautions  which  from  his  implied  as¬ 
sertion  in  presenting  the  check  as  a  sufficient  voucher 
the  drawee  had  a  right  to  believe  he  had  taken.” 

I  do  not  understand  from  the  question  that  the  bank 
cashing  the  check  either  participated  in  or  contributed 
to  the  fraud.  It  appears  that  it  accepted  the  check  in 
good  faith,  and  after  inquiring  of  the  drawee  whether 
or  not  it  was  good  and  would  be  paid.  It  may  not  have 
exercised  any  special  diligence  in  inquiring  as  to  the 
payee  of  the  check,  but  there  is  nothing  to  indicate 
that  there  was  anything  to  arouse  the  suspicions  of  the 
bank  or  cause  it  to  believe  that  the  check  was  not  the 
genuine  check  of  the  drawer.  I  therefore  think  that 
the  bank  should  credit  its  depositor  with  the  amount 
paid  on  the  check,  and  that  it  cannot  recover  from  the 
bank  which  cashed  the  check. 
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HOLIDAYS. 

Can  a  stockholders’  meeting  be  held  legally  on 
the  first  day  of  January? 

The  fact  that  New  Year’s  Day  is  a  public  holiday 
does  not  render  illegal  business  transactions  on  that 
day.  In  the  absence  of  a  by-law  prohibiting  it  a  cor¬ 
poration  meeting  may  be  held  legally  on  a  holiday. 

When  should  a  note  which  falls  due  on  Sunday 
be  presented  for  payment  when  the  Monday  fol¬ 
lowing  is  a  holiday? 

I  do  not  think  there  is  any  doubt  that  such  a  note 
should  be  presented  for  payment  on  the  Tuesday  fol¬ 
lowing.  I  think  this  question  is  settled  by  section  4285 
of  the  Code  of  Georgia  of  1910.  That  section  is  as  fol¬ 
lows: 

“All  bills,  checks,  notes,  and  other  evidences  of  debt 
maturing  on  Sunday  or  a  public  holiday  shall  be  pay¬ 
able  on  the  next  business  day  thereafter ;  and  all  bills, 
checks,  notes,  and  other  evidences  of  debt  presentable, 
by  their  terms,  for  acceptance  or  payment  on  Sundays 
or  on  a  public  holiday  shall  be  presentable  for  accept¬ 
ance  or  payment  on  the  next  business  day  thereafter. 
By  business  day  is  meant  a  day  other  than  Sunday  or  a 
public  holiday.” 

Does  the  Georgia  law  provide  for  the  con¬ 
tingency  of  a  legal  holiday  falling  on  Sunday  ? 

This  question  was  answered  on  page  25  of  the  Opin¬ 
ions  for  1911-1913.  I  said  in  that  opinion  that  our 
statute  is  silent  on  the  subject  and  that,  in  my  opinion, 
a  day  observed  as  a  holiday  in  place  of  one  falling  on 
Sunday  is  not  legally  a  holiday. 

Shortly  after  that  opinion  was  published  I  received 
from  Messrs.  Adams  &  Adams,  of  Savannah,  a  letter 
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stating  their  dissent  from  my  opinion  and  enclosing  an 
opinion  on  the  subject  given  by  them  to  their  client, 
the  Citizens  and  Southern  Bank.  Their  opinion  is 
printed  in  full  below : 

“In  our  opinion  when  a  legal  holiday  falls  on  Sunday, 
the  next  day,  or  Monday,  should  be  regarded  by  the 
banks  as  a  public  holiday,  and  papers  due  on  such  Sun¬ 
day  should  be  payable  on  Tuesday. 

“Under  the  Code  of  1895,  it  is  provided,  in  section 
3693,  as  follows:  ‘Whenever  any  such  holidays’  (re¬ 
ferring  to  the  usual  holidays  like  the  first  of  January, 
the  nineteenth  of  January  and  twenty-second  of  Febru¬ 
ary,  etc.)  ‘shall  fall  upon  Sunday,  the  Monday  next  fol¬ 
lowing  shall  he  deemed  a  public  holiday,  and  papers  due 
on  such  Sunday  shall  be  payable  on  the  Saturday  next 
preceding,  and  papers  which  would  otherwise  be  pay¬ 
able  on  such  Monday  shall  be  payable  on  the  Tuesday 
next  thereafter,’  etc. 

“In  1906  (Acts  of  1906,  page  43)  the  legislature  of 
Georgia  amended  this  section  of  the  Code,  so  that  there¬ 
after  it  should  read  as  follows:  ‘Whenever  any  such 
holiday  shall  fall  upon  Sunday,  the  Monday  next  fol¬ 
lowing  shall  be  deemed  a  public  holiday,  and  papers 
due  on  such  Sunday  shall  be  payable  on  the  secular 
or  business  day  next  succeeding.  Whenever  either  of 
the  days  shall  fall  on  Saturday,  the  papers  due  on  that 
day  or  on  the  Sunday  following  shall  be  payable  on  the 
business  day  next  succeeding.’ 

“In  1907  (Acts  of  1907,  page  97)  a  law.  was  passed 
reading  as  follows:  ‘That  hereafter  all  bills,  checks, 
notes  and  other  evidences  of  debt  maturing  on  Sunday 
or  a  public  holiday  shall  be  payable  on  the  next  busi¬ 
ness  day  thereafter,  and  all  bills,  checks,  notes  and 
other  evidences  of  debt  presentable  by  their  terms  for 
acceptance  or  payment  on  Sundays  or  on  a  public  holi¬ 
day  shall  be  presentable  for  acceptance  or  payment  on 
the  next  business  day  thereafter.  By  business  day  is 
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meant  a  day  other  than  Sunday  or  a  public  holiday/ 
This  Act  is  codified  in  section  4285  of  the  present  Code. 

“The  legislative  policy  expressed  in  the  words  of  the 
Act  of  1906  that  ‘whenever  such  holiday  shall  fall  upon 
Sunday  the  Monday  next  following  shall  be  deemed  a 
public  holiday’  has  been  the  fixed  policy  in  Georgia  for 
many  years — certainly  since  the  Act  of  October  25, 
1870,  which  provides  that  when  any  of  these  holidays 
shall  fall  upon  Sunday,  etc.,  they  shall  become  due  and 
payable  on  the  Tuesday  next  succeeding  such  days. 
(Acts  of  1870,  page  69.)  See  also  Acts  of  1871  and 
1872,  page  23;  Code  of  1873,  section  2783;  Code  of 
1882,  section  2783  (a)  ;  Code  of  1895,  section  3693. 

“In  our  opinion,  the  Act  of  1907  above  quoted  does 
not  repeal  that  portion  of  the  Act  of  1906,  which  makes 
Monday  a  public  holiday  in  the  event  any  one  of  the 
holidays  provided  for  falls  upon  the  Sunday  preced¬ 
ing,  and  like  legislation  which  had  existed  continuously 
since  1870.  Before  the  passage  of  the  Act  of  1907, 
Monday,  upon  the  contingency  mentioned,  was  ‘a  pub¬ 
lic  holiday,’  and  had  been  since  1870.  The  Act  of  1907 
does  not  declare  otherwise,  and  does  not  in  words  or  ne¬ 
cessary  implication  provide  otherwise.  The  Act  of  1907 
does  provide  that  all  bills,  etc.,  presentable  on  Sundays 
or  public  holidays  shall  be  presentable  on  the  next  busi¬ 
ness  day  thereafter,  and  that  by  business  day  is  meant 
a  day  other  than  Sunday  or  a  public  holiday.  Under 
previous  legislation,  Monday  was  a  ‘ public  holiday ’  in 
the  event  the  usual  holidays — like  New  Year’s  day, 
Lee’s  birthday,  Washington’s  birthday,  etc. — happened 
to  fall  on  a  Sunday.  The  Act  of  1907  does  not  refer  to 
the  previous  legislation.  As  said  by  our  Supreme  Court 
in  Sampson  vs.  Brandon  Grocery  Company,  127  Ga., 
456,  ‘It  is  a  well  recognized  canon  of  statutory  construc¬ 
tion  that  a  subsequent  statute  will  not  repeal  a  former, 
if  the  two  can  be  reconciled.’  While  there  may  be  a  re¬ 
peal  by  implication,  yet,  as  said  by  our  Supreme  Court 
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in  Edalgo  vs.  Southern  Railway  Company,  129  Ga.,  264, 
‘Before  such  a  repeal  will  result,  the  later  statute  must 
be  clearly  repugnant  to  a  former  statute,  and  so  irre¬ 
sistibly  inconsistent  therewith  that  the  two  can  not 
stand  together,  or  it  must  be  clear  from  the  terms  of 
the  later  statute  that  there  was  a  legislative  intent  to 
cover  the  subject  matter  of  the  former  statute  and  have 
the  later  statute  operate  as  a  substitute  therefor.  The 
intention  to  repeal  must  be  clear  and  unmistakable * 
(Italics  ours.) 

“The  Act  of  1907  does  not  undertake,  we  repeat,  to 
change  the  legislative  policy,  either  in  terms  or  by 
necessary  implication  here  noticed,  and  which  had  been 
consistently  maintained,  certainly,  since  1870.  A  later 
Act  changes  a  former  Act  only  to  the  extent  of  a  clear 
and  necessary  repugnancy,  and  a  provision  in  a  former 
Act  remains,  unless  it  cannot  be  reconciled  with  a  pro¬ 
vision  in  a  later  Act.  We  conclude,  therefore,  that  the 
later  legislation  has  not  changed  the  provision  of  the 
law  to  the  effect  that  when  a  public  holiday  falls  on 
Sunday  the  next  day,  or  Monday,  shall  be  deemed  the 
holiday,  and  papers  shall  be  payable  and  presentable 
on  Tuesday. 

“The  omission  from  the  last  Code  of  the  legislation, 
to  the  effect  that  whenever  such  holiday  shall  fall  upon 
Sunday  the  Monday  next  following  shall  be  deemed  a 
public  holiday,  is  not  to  be  construed  as  repealing  the 
law.  As  said  by  Judge  McCay  in  Phillips  vs.  Solomon, 
42  Ga.,  195 :  ‘It  must  be  remembered  that  the  obj-ect  of 
codification  was  not  to  make  laws,  but  to  codify  or  de¬ 
clare  those  already  in  existence.  It  is  true  that  in  some 
instances  the  Code  has  changed  the  law,  though  these 
changes  are  less  frequent  than  is  supposed,  but  in  the 
main  it  can  not  be  doubted  that  the  Code  is  to  be  looked 
at  as  what  it  purports  to  be,  a  codification  of  our  laws 
as  they  existed  at  the  time,  and  its  provisions  are  not 
to  be  considered  as  changing  the  law,  unless  the  intent 
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to  change  be  clear/  See  also  to  the  same  effect  Gillis  vs. 
Gillis,  96  Ga.,  10.  The  fact  that  the  commissioners  ap¬ 
pointed  to  examine  the  last  Code  may  have  erroneously 
supposed,  before  its  approval,  that  it  embraced  all  the 
laws  in  the  three  volumes  of  the  Code  of  1895  not  re¬ 
pealed  but  still  in  force,  together  with  all  acts  and 
amendments  since  enacted,  would  not  control,  or  have 
the  effect  of  repealing  prior  legislation  not  actually  re¬ 
pealed.  Every  now  and  then  it  appears  that  prior  leg¬ 
islation  has  been  omitted  from  the  last  Code,  but  it  has 
never  been  thought  by  the  profession  that  this  omission 
repealed  the  law. 

“It  seems  clear  to  us  that  there  is  nothing  in  the 
Act  of  1907,  or  in  the  last  Code,  which  is  necessarily 
repugnant  with  the  provision  in  all  our  legislation  since 
1870  noticed  by  us,  and  that  the  last  Code  and  the  Act 
of  1907  can  be  given  full  effect,  and  it  would  still  be  true 
that  when  a  public  holiday  falls  on  a  Sunday,  Monday 
would  be  deemed  a  public  holiday.  If  Monday  be  a  pub¬ 
lic  holiday,  then  the  next  ‘business  day’  would  be  Tues¬ 
day,  and  all  the  legislation  can  be  given  full  effect.” 

After  receiving  this  very  able  and  persuasive  opin¬ 
ion,  I  again  carefully  investigated  the  Act  referred  to. 
I  am  inclined  to  think,  after  a  second  investigation, 
that  the  conclusions  reached  in  my  opinion  are  correct, 
though  the  question  is  very  doubtful. 

The  following  opinion,  which  was  written  as  a  let¬ 
ter  to  Messrs.  Adams  and  Adams  in  reply  to  theirs,  con¬ 
tains  in  full  the  reasoning  and  the  authority  upon 
which  my  opinion  was  originally  based : 

“In  studying  the  question  at  the  time  my  opinion 
(appearing  on  page  25  of  Pamphlet  No.  2)  was  written, 
I  reached  the  conclusion  that  section  3693  of  the  Code  of 
1895  was  no  longer  of  force.  This  was  based  upon  the 
following  considerations : 

«  ‘Where  the  later  of  two  acts  covers  the  whole  sub¬ 
ject  matter  of  the  earlier  one,  not  purporting  to  amend 
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it,  and  plainly  shows  that  it  was  intended  to  be  a  sub¬ 
stitute  for  the  earlier  act,  such  later  act  will  operate 
as  a  repeal  of  the  earlier  one,  though  the  two  are  not 
repugnant.’  26  A.  &  E.  Enc.  of  Law,  2nd  Ed.  731  (c). 

“This  is  quoted  as  the  law  of  this  State  in  Thornton  v. 
The  State,  5  Georgia  Appeals,  397,  and  is  abundantly 
supported  by  decisions  of  the  Supreme  Court. 

“The  case  which  you  cite  to  the  effect  that  repeals 
by  implication  are  not  favored  and  will  not  result  unless 
the  later  statute  is  clearly  repugnant  to  a  former  one, 
recognizes  this  as  the  rule : 

“  ‘Or  it  must  be  clear  from  the  terms  of  the  later 
statute  that  there  was  a  legislative  intent  to  cover  the 
subject  matter  of  the  former  statute  and  have  the  later 
statute  operate  as  a  substitute  therefor.’  Edalgo  v. 
Southern  Ry.  Co.,  129  Ga.,  258-264. 

Again : 

“  ‘An  implied  repeal  results  from  some  enactment, 
the  terms  and  necessary  operation  of  which  can  not  be 
harmonious  with  the  terms  and  necessary  effect  of  the 
earlier  act.’  This  is  quoted  from  Southerland  on  Statu¬ 
tory  Construction  in  Western  &  Atlantic  v.  Atlanta, 
113  Ga.,  536-556. 

“I  was  of  the  opinion  that  the  Act  of  1907  was  in¬ 
tended  as  a  substitute  for  section  3693  of  the  Code  of 
1895,  as  amended  by  the  Act  of  1906,  page  43.  It  will  be 
recalled  that  great  confusion  resulted  after  the  passage 
of  the  Act  of  1906  as  to  When  papers  maturing  on  holi¬ 
days  were  due,  and  it  was  to  clear  up  this  doubt  and  pro¬ 
vide  a  simple  uniform  rule,  easy  of  application,  that 
the  Act  of  1907  was  adopted. 

“The  caption  of  the  Act  of  1907  is  as  follows:  ‘An 
act  to  provide  for  the  payment  and  presentation  for  ac¬ 
ceptance  or  payment  of  bills,  checks,  notes,  and  other 
evidences  of  debt,  maturing  on  Sunday  or  a  public  holi¬ 
day,  or  presentable  for  acceptance  or  payment  on  Sun¬ 
days  or  public  holidays.’ 
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“The  caption,  therefore,  as  well  as  the  body  of  the 
act,  purports,  I  think,  to  cover  the  entire  subject.  It  is 
very  similar  to  the  caption  of  the  Act  of  1906 : 

“  ‘An  act  to  amend  section  3693,  Volume  2  of  the  Code 
of  1895  ....  which  section  relates  to  the  time 

when  promissory  notes,  etc.,  shall  be  paid  in  connection 
with  a  public  holiday,  by  striking  from  said  section,  etc/ 

“It  is  true  as  stated  in  your  opinion  that  the  language 
of  the  Act  of  1907  is  not  necessarily  repugnant  to  that 
part  of  the  previous  law  which  provided  that  the  Mon¬ 
day  following  should  be  regarded  as  the  legal  holiday, 
but  the  purpose  of  the  Act  of  1907  seems  to  have  been  to 
supersede  the  legislation  on  the  subject. 

“I  think  When  the  history  of  this  act  is  taken  into 
consideration  it  is  clear  that  the  legislature  had  this  in 
mind. 

“I  was  of  the  opinion  that  the  last  act  was  a  substi¬ 
tute,  and  though  not  repugnant  in  all  respects,  was  in¬ 
tended  to  supersede  the  prior  law.  Judge  Hopkins  evi¬ 
dently  took  this  view  of  it,  as  he  omitted  entirely  in  the 
Code  of  1910  the  original  section  of  the  Code  of  1895,  as 
well  as  the  amendment  of  1906 ;  and  as  he  cites  both  the 
original  Act  of  1894  and  the  Act  of  1906,  it  seems  that 
he  considered  the  three  acts  together  and  came  to  the 
conclusion  that  the  Act  of  1907  was  intended  to  express 
the  legislative  intent  on  the  whole  subject. 

“But  whether  the  legislature  intended  that  the  Act  of 
1907  should  supersede  all  of  the  previous  Acts  on  the 
subject,  I  was  of  the  opinion  that  since  the  adoption  of 
the  Code  of  1910,  section  3693  of  the  Code  of  1895  and 
the  Act  of  1906,  except  as  codified  in  section  4285  of 
the  Code  of  1910,  were  repealed.  It  is,  of  course,  true 
that  the  mere  omission  of  a  law  from  the  Code  does 
not  have  the  effect  of  a  repeal,  but  while  this  is  true, 
it  is  also  true  that  whatever  is  contained  in  the  Code  has 
the  force  and  effect  of  a  statute,  and  where  it  appears 
that  the  codifiers  with  knowledge  of  an  act  omitted  it 
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and  undertook  to  give  their  construction  of  the  law  or  to 
revise  it,  this  construction  or  revision  becomes  the  law 
regardless  of  the  omission.  The  fact  that  this  Act  is 
cited  in  the  margin  of  the  section  shows  that  the  codi¬ 
fier  knew  of  the  existence  of  this  law,  and  the  section  as 
we  have  it  gives  his  construction  of  the  law.  See  as  to 
the  effect  of  marginal  references  Barnes  v.  Carter,  114 
Georgia,  886-889 ;  s.  c.  120  Georgia,  895-897. 

“Where  the  Code  section  undertakes  to  deal  with  the 
subject,  and  the  Code  section  differs  from  the  act  which 
is  being  codified,  as  for  instance  where  words  or  clauses 
are  omitted,  the  rule,  as  I  understand  it,  is  that  the 
Court  is  bound  to  presume  that  the  change  was  made 
or  the  clause  omited  intentionally.  Miller  v.  Southwest¬ 
ern  R.  R.  Co.,  55  Ga.,  143.  See  also  Kennedy  v.  Mc- 
Cardle,  88  Ga.,  454.  Quoting  from  Verdery  v.  Dotterer, 
69  Georgia,  194,  197 :  ‘This  provision  of  the  law,  how¬ 
ever,  is  no  longer  of  force,  for  in  the  revision  of  this 
section  of  this  act  the  codifiers  have  confined  the  lia¬ 
bility  alone  to  mortgagees,  etc.  Had  it  simply  been 
omitted  from  the  Code,  it  might  have  been  held  still  to 
be  of  force,  but  having  revised  and  changed  it,  it  is  the 
law  as  it  now  stands  in  the  Code.’ 

“Seeing  from  the  marginal  references,  as  well  as 
from  the  insertion  of  the  1905  Code  section  number, 
that  Judge  Hopkins  undertook  to  put  in  this  section  the 
law  as  he  understood  it  from  the  Acts  of  1894,  1906  and 
1907,  I  reached  the  conclusion  that  the  omitted  parts 
of  those  acts  were  intentionally  omitted,  and  that, 
therefore,  the  adoption  of  the  Code  made  this  section 
the  law,  regardless  of  what  it  had  been  before,  and  that 
the  omitted  clauses  and  portions  of  the  acts  were  re¬ 
pealed. 

“I  had  no  doubt  of  the  correctnesss  of  my  conclusion 
until  I  received  a  copy  of  your  opinion,  but  as  you  are 
so  positive  that  the  portion  of  section  3693  of  the  Code 
of  1895  in  question  is  still  the  law,  my  confidence  in 
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my  position  has  been  very  much  shaken.  The  question 
is  one  of  so  much  importance  and  of  such  far-reaching 
effect  that  I  will  appreciate  your  examining  it  again  in 
the  light  of  this  letter  and  giving  me  your  views  on  the 
questions  herein  suggested.  If  I  can  be  sure  that  your 
opinion  as  given  the  Citizens  and  Southern  Bank  is  the 
law,  I  should  like  to  correct  my  published  opinion.  If, 
as  I  think,  the  question  is  very  doubtful,  and  there  is 
no  way  to  determine  what  view  the  Supreme  Court 
might  take  of  it,  I  think  it  would  be  well  for  the  Legis¬ 
lative  Commitee  of  the  Georgia  Bankers’  Association 
to  endeavor  to  secure  the  passage  of  an  act  which  would 
make  Monday  a  legal  holiday  where  one  of  the  stated 
holidays  falls  on  Sunday.” 

The  following  reply  to  my  letter  was  received  from 
Messrs.  Adams  and  Adams : 

“We  are  still  of  the  opinion  expressed  in  our  letter  to 
The  Citizens  &  Southern  Bank. 

“Section  3693  of  the  Code  of  1895  defines  what  is  a 
public  holiday,  using  the  language:  ‘Whenever  any 
such  holidays’  (those  mentioned  in  the  preceding  sec¬ 
tion)  ‘shall  fall  on  Sunday,  the  Monday  next  following 
shall  be  deemed  a  public  holiday.’  The  Act  of  1906 
uses  the  same  language.  This  means  that  the  Monday 
referred  to  is  as  completely  made  a  public  holiday  as 
the  days  mentioned  in  the  preceding  section.  As 
noticed  in  our  former  letter,  this  has  been  the  law  in 
Georgia  since  1870.  The  Act  of  1907  does  not  deal 
with  this  specific  matter,  either  by  express  reference 
or  by  necessary  implication.  It  does  not  change  the 
public  holidays,  or  undertake  to  say  what  shall  and 
shall  not  be  a  public  holiday.  It  seems  to  us  that  full 
force  and  effect  can  be  given  to  the  Act  of  1907  with¬ 
out  changing  the  law  as  to  what  is  or  shall  be  ‘deemed 
a  public  holiday.’  In  any  event,  the  legislation  on  this 
exact  question  that  has  obtained  since  1870,  if  not 
before,  can  not  be  regarded  as  changed  by  later  legis- 
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lation,  whether  in  the  shape  of  a  single  act  or  in  the 
shape  of  a  body  of  laws  known  as  the  Code,  unless  there 
is  a  necessary  repugnancy  and  it  can  be  safely  stated 
that  the  later  and  the  earlier  legislation  can  not  stand 
together.  We  do  not  think  that  the  Act  of  1907  is  ex¬ 
haustive  of  the  subject  as  to  what  are  public  holidays, 
or  that  it  deals  with  the  exact  question  before  us. 

“The  omission  in  the  last  Code  is  not  significant.” 

Though  I  recognize  the  force  of  the  arguments  ad¬ 
vanced  upon  the  other  side  of  the  question,  I  am  still 
inclined  to  believe  that  my  opinion  as  originally  ex¬ 
pressed  embodies  the  correct  view.  It  must  be  ad¬ 
mitted,  however,  that  the  question  is  one  of  consider¬ 
able  doubt,  and  it  seems  to  me  that  it  would  be  best 
to  endeavor  to  secure  the  passage  of  an  act  relieving 
the  doubt. 


INCOME  TAX. 

Is  a  bank  whose  net  income  does  not  amount  to 
$5,000  liable  for  income  tax  under  the  United 
States  Statutes? 

Under  the  old  law,  corporations  were  entitled  to  a 
special  exemption  of  $5,000,  but  in  the  new  income  tax 
act  passed  last  year  this  exemption  was  repealed.  The 
corporation  tax  law  is  practically  the  same  as  it  was 
before  the  passage  of  the  Act  of  1913,  except  in  this 
particular.  Under  the  present  law  a  corporation  is  re¬ 
quired  to  pay  on  its  net  income  without  any  specific  de¬ 
duction  such  as  was  allowed  under  the  old  law. 

Under  the  new  Federal  income  tax  act  does  a 
bank  pay  on  its  gross  or  its  net  income?  How  is 
this  income  ascertained? 

This  tax  is  only  on  net  income.  This  net  income 
under  the  statute  is  ascertained  by  deducting  from  the 
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gross  amount  of  the  income  received  within  the  year 
from  all  sources: 

1.  All  ordinary  and  necessary  expenses  paid  within 
the  year  in  the  maintenance  and  operation  of  the  busi¬ 
ness  and  properties,  including  rentals  or  other  pay¬ 
ments  required  to  be  made  as  a  condition  to  the  con¬ 
tinuous  use  and  possession  of  the  property. 

2.  All  losses  actually  sustained  within  the  year  and 
not  compensated  by  insurance  or  otherwise,  including 
a  reasonable  allowance  for  depreciation  by  use,  and 
wear  and  tear  of  property,  if  any. 

3.  The  amount  of  interest  accrued  and  paid  within 
the  year  on  its  indebtedness  to  an  amount  of  such  in¬ 
debtedness  not  exceeding  one-half  of  the  sum  of  its 
interest-bearing  indebtedness  and  its  paid  up  capital 
stock  outstanding  at  the  close  of  the  year,  and  in  case 
of  a  bank  interest  paid  within  the  year  on  deposits  or 
on  money  received  for  investments  and  secured  by  in¬ 
terest-bearing  certificates  of  indebtedness  issued  by 
such  bank. 

4.  All  sums  paid  by  it  within  the  year  for  taxes  im¬ 
posed  under  authority  of  the  United  States  or  of  any 
State. 

These  provisions  are  practically  quoted  from  the 
text  of  the  act  itself,  omitting  clauses  not  applicable 
to  banks.  Heretofore  the  Commissioner  of  Internal 
Revenue  has  authorized  the  deduction  of  taxes  paid  to 
the  State  and  county,  as  well  as  municipal  taxes.  The 
commissioner  this  year,  however,  has  ruled  that  taxes 
paid  may  not  be  deducted,  because  they  are,  under  the 
terms  of  the  statute,  taxed  against  the  shareholders  and 
not  against  the  bank  itself.  It  is  proposed  that  a  test 
case  be  made  with  a  view  to  determining  the  correct¬ 
ness  of  the  commissioner’s  ruling  in  this  regard. 

What  is  a  proper  deduction  for  interest  from 
the  income  of  a  bank  allowed  under  the  Federal 
income  tax  act,  and  how  is  it  calculated? 
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What  constitutes  allowable  interest  deduction  is 
thus  described  in  the  regulations  of  the  Commissioner 
of  Internal  Revenue: 

“The  amount  of  interest  accrued  and  paid  within  the 
year  by  a  corporation  on  an  amount  of  bonded  or  other 
indebtedness  not  in  excess  of  one-half  of  the  sum  of  the 
interest  bearing  indebtedness  and  the  paid  up  capital 
stock  outstanding  at  the  close  of  the  year  *  *  *  consti¬ 
tutes  an  allowable  deduction;  that  is,  the  maximum 
principal  upon  which  interest  for  the  purpose  of  this 
deduction  can  be  computed  must  not  exceed  one-half  of 
the  sum  of  the  interest  bearing  indebtedness  and  the 
capital  stock  outstanding  at  the  close  of  the  year  *  *  * 
the  interest  to  be  deductable  must  have  been  computed 
on  the  proper  principal  at  the  contract  rate  and  must 
have  been  actually  paid  within  the  year.  *  *  *  Interest 
on  bonded  or  other  indebtedness  bearing  different  rates 
of  interest  must  be  deducted  from  gross  income  dur¬ 
ing  the  year,  provided  the  aggregate  amount  of  such 
indebtedness  on  which  the  interest  is  paid  does  not  ex¬ 
ceed  the  limit  prescribed  by  law,  and  in  case  the  indebt¬ 
edness  is  in  excess  of  the  amount  on  which  interest  may 
be  legally  deducted,  the  indebtedness  bearing  the  high¬ 
est  rate  may  be  first  considered  in  computing  the  in¬ 
terest  deduction,  and  the  balance,  if  any,  will  be  com¬ 
puted  upon  the  indebtedness  bearing  the  next  lower  rate 
actually  paid,  and  so  on  until  interest  on  the  maximum 
principal  allowed  has  been  computed.” 

I  think  the  questions  are  fully  answered  by  these  reg¬ 
ulations.  To  illustrate:  Suppose  a  bank’s  indebted¬ 
ness  during  the  year  has  amounted  to  $100,000.00,  and 
its  capital  stock  is  $50,000.00.  It  would  then  be  author¬ 
ized  to  deduct  the  amount  of  interest  paid  on  a  sum 
equal  to  one-half  of  the  sum  of  the  indebtedness  and  the 
capital  stock.  In  other  words,  add  the  indebtedness  and 
the  capital  stock  together,  and  divide  by  two ;  calculate 
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interest  on  this  at  the  contract  rate,  and  this  will  be  the 
proper  deduction. 

INDORSEMENT  FOR  COLLECTION. 

A  check  drawn  on  a  bank  of  another  city  is  left 
with  a  bank  for  collection.  It  is  stamped  by  the 
bank  with  which  it  is  left,  “pay  to  any  bank  or 
banker  or  order,  previous  indorsements  guaran¬ 
teed.”  Before  being  mailed,  however,  the  person 
leaving  it  for  collection  calls  for  it,  and  it  is  de¬ 
livered  to  him  without  the  stamped  indorsement 
being  erased.  He  takes  the  check  to  a  neighbor¬ 
ing  town,  and  it  is  cashed  by  a  merchant.  This 
merchant  deposits  the  check  with  his  bank  for 
collection,  and  it  is  returned,  marked  “no  account 
with  us”  by  the  bank  on  which  it  is  drawn.  The 
check  is  not  protested.  It  is  afterwards  returned 
to  the  drawee  bank  and  protested.  Is  the  bank 
liable  on  this  indorsement  to  the  merchant  who 
cashed  the  check? 

The  only  theory  upon  which  the  bank  could  be  held 
liable  is  that  the  merchant  cashed  the  check  on  the  faith 
of  its  indorsement,  and  is  a  bona  fide  holder  without 
notice.  I  do  not  think  he  can  claim  to  be  such  holder 
under  the  circumstances  detailed  in  the  question.  The 
fact  that  the  check  remains  in  the  hands  of  the  original 
payee  would  seem  to  be  sufficient  to  suggest  that  the  in¬ 
dorsement  of  the  bank  could  not  have  been  intended  as 
a  guarantee  of  the  payment  of  the  check.  The  circum¬ 
stances  are  sufficient  to  put  any  prudent  man  on  in¬ 
quiry  as  to  why  the  bank  indorsed  the  check,  it  not  being 
drawn  on  such  bank  and  its  indorsement  not  being 
necessary  for  the  negotiation  of  the  check.  Besides,  the 
form  of  the  indorsement  suggests  that  it  was  intended 
as  an  indorsement  for  collection,  and,  therefore,  limited 
to  that  purpose,  and  was  not  intended  as  a  full  in- 
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dorsement,  making  the  bank  liable  on  the  paper.  Sim¬ 
ilar  indorsements  have  been  held  sufficient  to  carry  on 
their  face  notice  that  the  indorsement  is  intended  for 
collection  only.  The  Supreme  Court  of  Arkansas  in  the 
case  of  Johnston  v.  Schnadum,  109  Southwestern  Re¬ 
porter,  1163,  held  that  “an  indorsement  by  a  bank  on 
a  note  to  pay  to  the  order  of  any  bank  or  banker  shows 
on  its  face  that  it  passes  title  for  collection  only and 
the  Court  of  Civil  Appeals  of  Texas  in  the  case  of 
Gregory  v.  Sturgis  National  Bank,  71  Southwestern 
Reporter,  66,  held  that  an  indorsement,  “pay  any  bank 
or  banker  or  order”  shows  that  the  bank,  the  holder 
of  the  draft,  held  the  draft  merely  for  collection,  or 
at  least  was  sufficient  to  put  the  drawee  on  inquiry  as 
to  the  bank’s  ownership  of  the  same. 

Certainly,  where  the  check  was  cashed  by  a  mer¬ 
chant  under  the  circumstances  stated  in  the  question, 
it  would  seem  that  the  form  of  the  indorsement  would 
put  the  merchant  on  inquiry,  and  that  he  could  not  be 
held  to  be  a  bona  fide  holder  without  notice. 

A  check,  payment  of  which  is  refused  by  the  bank  on 
which  it  is  drawn,  must  be  protested  at  once  in  order 
to  bind  indorsers.  There  is  no  authority  for  presenting 
a  check  the  second  time  in  order  that  protest  may  be 
made.  Therefore,  the  protest  made  on  the  second  pre¬ 
sentation  is  entirely  without  effect.  However,  unless 
the  paper  was  made  payable  to  the  bank  and  its  in¬ 
dorsement  was  necessary  in  order  to  transfer  title, 
protest  of  the  paper  would  not  be  required  in  order  to 
bind  it  as  an  indorser,  protest  being  required  only  for 
the  purpose  of  binding  parties  whose  signatures  are 
necessary  in  negotiation  of  the  paper. 

Regardless  of  the  question  of  whether  or  not  the 
bank  would  be  released  by  the  failure  to  protest,  which 
as  indicated  would  depend  on  whether  its  indorsement 
was  necessary  to  transfer  title  to  the  paper,  I  do  not 
think  it  would  be  liable  to  the  merchant,  because  the 
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form  of  the  indorsement  clearly  indicated  that  it  was 
intended  as  an  unrestricted  indorsement. 

INDORSEMENT  IN  BLANK. 

Where  a  note  is  payable  to  the  order  of  a  named 
person  and  is  indorsed  by  him  in  blank,  can  a 
subsequent  holder  sue  on  the  note  in  his  own 
name? 

Where  a  paper  is  payable  to  the  order  of  a  named  per¬ 
son,  and  is  indorsed  by  him  in  blank,  it  is  payable  to 
bearer  and  passes  freely  from  hand  to  hand,  and  the 
holder  of  such  an  instrument  can  bring  suit  on  the  same 
in  his  own  name.  This  question  has  been  distinctly  de¬ 
cided  by  our  Supreme  Court  in  more  than  one  case.  I 
quote  from  Habersham  v.  Lehman,  63  Ga.,  383 : 

“Where  a  promissory  note  is  payable  to  a  named 
person  or  order,  or  to  the  order  of  a  named  person, 
and  is  indorsed  in  blank,  it  is  then,  until  the  blank  is 
filled,  payable  to  the  holder,  and  any  holder  may  re¬ 
ceive  payment  or  sue  and  collect.” 

See  also  the  case  of  Heard  v.  DeLoach,  105  Ga.,  500. 

I  think  these  cases  fully  sustain  the  opinion. 

INDORSER’S  LIABILITY. 

Is  an  indorser  liable  to  the  same  extent  as  the 
maker  of  a  note?  Cite  the  section  of  the  Code 
relating  to  the  matter. 

Section  4279  of  the  Code  of  1910  gives  the  liability  of 
an  indorser.  It  will  be  noted  that  the  indorser’s  con¬ 
tract  is  to  pay,  provided  the  other  parties  primarily 
liable  on  the  paper  do  not.  Also,  it  will  be  seen  by  ref¬ 
erence  to  section  4283  that  an  indorser  may  be  sued  in 
the  same  action  with  the  maker.  Of  course,  where  suit 
is  entered  against  maker  and  indorser,  and  judgment  is 
obtained,  the  execution  can  be  levied  on  the  property 
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of  either  maker  or  indorser  as  may  be  most  convenient 
to  the  plaintiff  and  the  levying  officer.  In  other  words, 
it  is  not  necessary  to  exhaust  the  property  of  the  maker 
before  levying  on  that  of  the  indorser. 

LICENSE  TAXES. 

Is  it  right  to  exempt  national  banks  from 
municipal  license  taxes  and  make  private  or  state 
banks  pay  such  taxes? 

Whether  it  is  right  or  not,  this  seems  to  be  the  law. 
The  Supreme  Court  of  Georgia  in  the  case  of  the  City 
of  Macon  v.  Macon  Savings  Bank,  60  Ga.,  133,  held: 
“that  where  the  city  charter  gives  the  city  authority  to 
tax  persons  exercising  any  profession,  trade,  calling  or 
business  within  the  city,  the  city  may  tax  chartered 
banks  on  their  business  to  the  same  extent  that  private 
banks  are  taxed.”  This  decision  has  been  followed  sev¬ 
eral  times  in  later  cases,  and  it  is  undoubtedly  the  law 
in  this  state. 

The  Supreme  Court  has  also  held  that  the  state  has 
no  right  to  tax  the  business  of  a  national  bank.  City  of 
Macon  v.  First  National  Bank,  59  Ga.,  648.  The  reasons 
for  this  decision  were  stated  in  a  later  case  to  be :  “Be¬ 
cause  the  national  bank  was  chartered  by  Congress, 
and  the  Government  of  the  United  States  uses  its 
business  for  their  fiscal  operations,  or  can  use  it,  and 
any  interference  by  state  taxation  might,  if  allowed  at 
all,  amount  to  prohibition — by  making  the  tax  so  high 
as  to  be  prohibitory.”  Johnston  v.  Macon,  62  Ga.,  573. 
In  other  words,  the  national  bank  is  regarded  as  an 
agency  of  the  United  States  government,  and  is  subject 
only  to  such  control  and  bears  only  such  burdens  as 
are  authorized  by  the  laws  of  Congress.  It  has  been 
held  repeatedly  by  the  United  States  Supreme  Court, 
as  well  as  by  the  courts  in  the  different  states,  that  a 
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license  or  business  tax  can  not  be  collected  from  a 
national  bank. 

See  Opinions  1910-1911,  p.  48. 

LIENS. 

Does  a  sale  of  personal  property,  properly 
levied  on  and  advertised,  divest  senior  liens? 

Such  a  sale  does  not  divest  senior  contract  liens.  I 
quote  section  324  of  the  Code  of  1910: 

“Property  mortgaged  may  be  sold  under  other 
process,  subject  to  the  lien  of  the  mortgage.  If  the 
mortgage  is  foreclosed,  the  mortgagee  may  place  his 
execution  in  the  hands  of  the  officer  of  the  law  making 
the  sale,  and  claim  the  proceeds  according  to  the  date 
of  his  lien.” 

I  quote  also  section  3292 : 

“If  a  mortgage  on  realty  or  personalty  is  not  fore¬ 
closed,  and  the  equity  of  redemption  is  levied  on  by 
other  fi.  fas.  by  consent  of  the  mortgagor  and  mort¬ 
gagee  and  the  plaintiff  in  the  fi.  fa.  levied,  the  entire 
estate  may  be  sold,  and  the  mortgagee  claim  under  his 
lien  in  the  same  manner  as  if  his  mortgage  were  fore¬ 
closed.” 

From  these  sections  it  will  be  seen  that  the  property 
may  be  levied  on  and  sold  subject  to  the  mortgage.  And 
it  is  provided  by  section  3275  that  in  such  event  the 
mortgagee,  by  filing  with  the  levying  officer,  prior  to 
the  sale,  an  affidavit,  giving  the  amount  due  on  the 
mortgage  and  stating  that  he  apprehends  the  loss  of 
the  property  unless  a  bond  is  taken,  may  require  a  bond 
to  be  given  in  double  the  value  of  the  property,  condi¬ 
tioned  not  to  remove  the  property  out  of  the  State,  and 
for  its  forthcoming  to  answer  the  lien  of  the  mortgage. 

If  the  mortgage  creditor  knows  of  the  levy  and  sale, 
he  may  foreclose  his  mortgage  and  claim  the  proceeds 
of  the  sale,  or  by  consent  between  the  mortgagor  and 
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the  mortgagee  and  the  plaintiff  the  unencumbered  title 
may  be  sold  and  the  mortgage  paid  without  foreclosure. 
If  no  arrangement  is  made,  and  the  mortgage  is  not 
foreclosed,  the  purchaser  would  buy  the  property  sub¬ 
ject  to  the  lien  of  the  older  mortgage. 

LIQUOR  DRAFTS. 

Is  it  lawful  for  a  bank  to  handle  for  collection 
drafts  drawn  by  liquor  dealers  on  individuals  who 
have  already  purchased  liquor,  and  to  whom  ship¬ 
ments  and  deliveries  have  already  been  made? 

I  see  no  objection  to  handling  such  drafts.  These 
cases  differ  entirely  from  those  in  which  a  bill  of  lad¬ 
ing  is  attached  to  the  draft.  Where  a  bill  of  lading 
accompanies  the  draft,  the  title  to  the  liquor  is  not 
transferred  until  the  draft  is  paid,  and  the  bank  under 
these  circumstances  is  a  participant  in  making  the 
sale  and  delivery  of  the  liquor.  (See  Opinions,  1911- 
1913,  p.  32.)  Where  the  sale  has  already  been  made 
and  the  liquor  delivered,  the  mere  collection  of  the 
draft  could  not  make  the  bank  a  seller  of  the  liquor  or 
constitute  a  violation  of  the  prohibition  law. 

LOANS  TO  BOARDS  OF  EDUCATION. 

Can  a  bank  safely  lend  to  county  boards  of 
education  under  the  Act  of  1910  (Acts  1910,  p. 
76),  authorizing  them  to  borrow  money  to  pay 
the  salaries  of  teachers?  Explain  the  operation 
of  this  law. 

So  far  as  I  know,  this  act  has  not  been  construed  by 
the  Supreme  Court.  It  seems  to  be  simple  and  easily 
followed.  Where  the  terms  of  the  act  are  complied 
with,  the  loans  made  under  it  are  valid  and  binding, 
and  I  see  no  reason  why  a  bank  can  not  safely  make 
such  loans.  The  act,  however,  should  be  carefully 
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looked  to,  and  it  should  be  seen  that  all  of  its  provisions 
and  requirements  are  literally  followed;  otherwise,  in 
case  of  contest,  there  might  be  considerable  difficulty  in 
enforcing  the  debt. 

By  the  terms  of  the  act,  the  county  boards  of  educa¬ 
tion  of  the  several  counties  are  authorized  to  borrow  a 
sufficient  amount,  and  no  more,  to  pay  the  salaries  of 
the  teachers  in  the  public  schools,  the  salaries  to  be  paid 
being  restricted  to  those  of  the  current  school  year  in 
which  the  money  is  borrowed,  and  the  board  being  lim¬ 
ited  in  the  amount  to  be  borrowed  to  the  sum  to  which 
the  county  may  be  entitled  from  the  public  school  fund. 
The  act  provides  that  the  board  of  education  shall  pass 
a  resolution,  in  which  shall  be  stated  the  amount  of 
money  to  be  borrowed,  the  length  of  time  same  is  to  be 
used,  the  rate  of  interest,  the  purpose  for  which  the 
money  is  borrowed,  and  from  whom,  and  that  this  reso¬ 
lution  shall  be  entered  on  the  minutes  of  the  board.  The 
bank  should  require  a  certified  copy  of  this  resolution, 
the  certificate  showing  that  it  was  adopted  at  a  regu¬ 
lar  meeting  of  the  board  at  which  a  quorum  was  pres¬ 
ent,  and  that  the  resolution  had  been  entered  upon  the 
minutes  of  the  board  by  the  county  school  superin¬ 
tendent.  This  resolution  should  also  show  that  the 
amount  to  be  borrowed  is  not  in  excess  of  the  amount 
which  the  county  will  receive  from  the  public  school 
fund.  In  other  words,  the  resolution  should  be  full 
and  complete,  and  should  follow  the  terms  of  the  act 
in  every  respect. 

The  act  further  provides  that  the  note  shall  be  signed 
in  the  name  of  the  board  of  education  of  the  county  by 
the  president  of  the  board  of  education  and  the  county 
school  superintendent.  It  would  perhaps  be  well  to  add 
to  the  note  a  statement  that  it  is  given  pursuant  to  a 
resolution  passed  by  the  board  of  education,  giving  the 
date  upon  which  the  resolution  was  adopted.  The  money 
advanced  upon  such  loan  should  be  paid  over  to  the 
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county  school  superintendent,  and  disbursed  by  him, 
and  the  superintendent  is  authorized  to  re-pay  the  loan 
out  of  any  funds  coming  into  his  hands  which  are 
legally  applicable  to  the  payment. 

It  would  be  well  to  have  the  note  mature  at  the  time 
when  the  superintendent  will  be  in  funds,  as  the  act 
expressly  provides  that  no  money  shall  be  borrowed 
for  any  longer  time  than  is  necessary,  and  shall  be  paid 
back  out  of  the  funds  coming  into  the  hands  of  the 
superintendent. 

What  has  been  said  is  little  more  than  a  summary 
of  the  provisions  of  the  act.  It  would  be  well  for  the 
officials  of  the  bank  to  get  the  act  itself,  study  it  care¬ 
fully,  and  see  that  the  resolution  and  note  itself  are  in 
accordance  with  the  act,  and  that  the  money  is  bor¬ 
rowed,  and  will  be  used,  solely  for  the  purpose  of  pay¬ 
ing  the  salaries  of  the  teachers  for  the  current  school 
year. 


LOANS  TO  CITY. 

Can  a  municipality  borrow  money  and  give 
notes  therefor?  Can  a  bank  safely  take  the  note 
of  a  municipality  as  collateral  security  for  the 
note  of  another  bank? 

The  first  question  is  treated  in  the  Opinions  of  1911- 
1913,  p.  39. 

The  question  was  before  the  Supreme  Court  of 
Georgia  in  1911  in  the  case  of  Tate  v.  the  City  of  El- 
berton,  136  Ga.,  301,  and  the  following  rule  was  an¬ 
nounced  : 

“A  liability  for  a  legitimate  current  expense  may  be 
incurred,  provided  there  is  at  the  time  of  incurring 
the  liability  a  sufficient  sum  in  the  treasury  of  the 
municipality  which  may  be  lawfully  used  to  pay  the 
liability  incurred,  or  if  a  sufficient  sum  to  discharge 
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the  liability  can  be  raised  by  taxation  during  the  cur¬ 
rent  year. 

“This  does  not  authorize  municipal  authorities  to 
borrow  money  (not  to  supply  casual  deficiencies  of  rev¬ 
enue)  for  the  purpose  of  using  it  during  the  year  in 
defraying  current  expenses  as  occasion  may  arise,  and 
give  notes  therefor.” 

Where  the  resolution  by  the  mayor  and  council  of 
the  municipality  does  not  show  on  its  face  the  occasion 
or  necessity  for  borrowing  money,  I  do  not  think  it  is 
sufficient  to  show  authority  in  the  city  to  borrow 
money.  In  fact  an  unusual  case  must  be  made  in  order 
to  legalize  such  a  transaction. 

But  if  the  note  of  a  municipality  is  merely  offered 
as  collateral  security  for  the  note  of  another  bank,  tak¬ 
ing  such  collateral  will  not  invalidate  the  bank's  note. 
It  is  simply  a  question  of  lending  the  money  on  the 
bank’s  credit  and  regarding  the  collateral  as  so  much 
moral  security.  The  city’s  note  will  doubtless  be  paid, 
but  in  the  case  referred  to  herein,  tax-payers  in  the 
City  of  Elberton  proceeded  by  inj  unction  to  prevent  the 
payment  of  the  city’s  note. 

LOANS  TO  CORPORATION. 

Is  a  resolution  passed  by  the  directors  of  a 
corporation  in  1912,  authorizing  the  president 
and  manager  to  negotiate  loans  from  time  to 
time,  as  in  his  judgment  may  be  necessary,  suf¬ 
ficient  authority  to  such  officer  to  secure  loans 
on  behalf  of  the  corporation  in  a  subsequent  year? 

The  by-laws  of  most  corporations  provide  that  direc¬ 
tors  and  officers  shall  be  elected  at  each  annual  meeting, 
and  this  is  customary  even  with  those  small  business 
corporations  which  have  no  regular  by-laws.  Officers 
are  usually  elected  to  hold  until  the  next  annual  meet¬ 
ing.  A  specific  authority  conferred  by  resolution  of 
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the  board  of  directors  would  generally  not  be  presumed 
to  continue  longer  than  the  term  for  which  the  officer 
was  elected,  and  one  board  of  directors  would  not  gen¬ 
erally  be  presumed  to  have  intended  to  provide  for  the 
carrying  on  of  the  business  of  the  corporation  beyond 
the  next  annual  meeting  nor  to  confer  authority  on  an 
officer  to  be  elected  by  their  successors.  I  think,  there¬ 
fore,  that  a  bank  should  require  a  resolution  by  the 
board  for  the  current  year  conferring  authority  on  the 
officer.  This  would  certainly  be  safer. 

A  resolution  passed  by  a  board  in  1912  would  not 
be  presumed  to  have  been  intended  to  bind  the  board 
elected  in  1913,  and  in  order  to  confer  authority  upon 
the  officer  a  new  resolution  should  be  passed  by  the  new 
board  of  directors.  For  instance,  where  a  bank  borrows 
money  from  its  correspondents,  a  specific  authority  is 
ordinarily  required  for  each  transaction,  or  at  least  a 
general  resolution  passed  at  the  beginning  of  each 
new  year. 

While  this  is  true,  it  is  also  true  that  “where  all  of 
the  shareholders  of  the  corporation  by  their  act  or 
acquiescence  invest  the  executive  officer  of  the  com¬ 
pany  with  the  power  and  functions  of  the  board  of 
directors,  as  a  continuous  and  permanent  arrange¬ 
ment,  there  being  no  board  of  directors,  or,  if  direc¬ 
tors,  they  being  entirely  inactive,  and  the  officer  dis¬ 
charging  all  its  duties,  a  mortgage  on  the  personal 
property  of  the  corporation,  made  and  executed  in  its 
behalf  by  such  officer  to  secure  one  who  indorsed 
a  note  in  order  to  secure  a  loan  for  it  and  who 
had  to  pay  such  loan,  is  valid  as  against  the  corpo¬ 
ration.”  Garmany  v.  Lawton,  124  Ga.,  876.  If  the  cir¬ 
cumstances  are  such  as  those  detailed  in  the  above 
quotation,  a  loan  made  by  the  officer  would  be  binding 
on  the  corporation,  but  it  would  be  far  better  to  have  a 
regular  resolution  by  the  board  of  directors  authorizing 
the  officer  to  make  loans  on  behalf  of  the  company. 
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How  should  the  authority  of  an  officer  of  a 
corporation  to  borrow  money  be  shown? 

Corporations  can  only  act  through  their  officers  or 
agents.  These  derive  their  authority  either  from  the 
by-laws  or  through  resolutions  of  the  stockholders  or 
board  of  directors.  The  board  of  directors  in  most 
corporations  manage  and  control  all  the  ordinary  af¬ 
fairs  and  business  of  the  corporation.  Stockholders 
and  directors  can  only  act  when  duly  assembled  in 
meeting  held  in  accordance  with  the  charter  and  by¬ 
laws.  Minutes  of  these  meetings  should  be  kept  and  all 
resolutions  adopted  entered  thereon.  Of  course,  a  cor¬ 
poration  may  be  bound  by  acts  of  its  officers  which 
have  not  been  formally  authorized,  by  acquiescence  or 
ratification.  But  authority  to  bind  the  corporation 
should  be  shown  by  the  by-laws  or  by  resolution  duly 
passed  by  the  directors  or  stockholders  and  entered  on 
the  minutes. 

The  regular  way  in  which  such  corporate  action  is 
shown  is  by  a  certified  copy  of  the  resolution  as  it  ap¬ 
pears  on  the  minutes,  under  the  seal  of  the  corporation, 
attested  by  the  secretary.  The  secretary’s  certificate 
should  show  that  the  resolution  authorizing  the  action, 
the  loan  in  this  case,  was  duly  passed  at  a  meeting  of 
the  directors  or  stockholders,  as  the  case  may  be,  reg¬ 
ularly  called  in  accordance  with  the  by-laws  of  the  cor¬ 
poration,  and  that  a  quorum  was  present.  It  should 
also  recite  that  the  resolution  has  been  duly  entered  on 
the  minutes  of  the  company. 

It  is  very  important  in  dealing  with  an  officer  of  a 
corporation  that  there  should  be  no  doubt  as  to  his 
authority,  especially  when  he  undertakes  to  execute 
papers  which  are  out  of  the  usual,  such,  for  instance, 
as  a  mortgage  on  the  corporation’s  property.  Bank 
officers  cannot  be  too  careful  in  requiring  that  an  officer 
purporting  to  act  for  a  corporation  shall  furnish  proof 


of  his  authority  in  the  form  of  a  properly  certified 
resolution  of  the  board  of  directors,  or  stockholders,  or 
of  a  by-law. 


MINORS. 

Where  a  father  deposits  money  in  a  bank  to 
the  credit  of  his  minor  son,  can  the  bank  pay  out 
the  money  on  the  father’s  check? 

It  has  been  held  that  a  bank  cannot  pay  out  such 
money  on  the  father’s  check.  In  the  case  of  Dickinson 
v.  Leominster  Savings  Bank,  decided  by  the  Supreme 
Judicial  Court  of  Massachusetts,  152  Mass.,  51,  25 
Northeastern  Reporter,  12,  which  was  a  suit  by  a 
minor  against  a  bank  for  money  deposited  in  her  name 
and  paid  out  to  her  father,  the  court  said :  “The  bank 
had  no  right  to  make  the  payments  to  the  father,  if  the 
deposits  were  absolutely  the  property  of  the  plaintiff, 
even  if  the  father  had  made  the  deposits.” 

It  is  true,  however,  that  a  deposit  of  money  in  the 
name  of  a  person  does  not  conclusively  show  title  in 
the  person  in  whose  name  the  deposit  is  made.  If  the 
bank  should  pay  out  this  money  on  the  father’s  checks, 
it  might  be  permitted  to  show  that  the  money  was  de¬ 
posited  by  the  father  in  the  name  of  the  son  merely  for 
convenience,  and  was  not  intended  as  a  gift  to  the  son, 
and  that  nothing  had  in  fact  been  done  by  the  son  or 
on  his  behalf  in  the  way  of  accepting  the  gift.  If  these 
things  could  be  proved,  the  bank  might  be  protected  in 
a  suit  brought  by  the  son  or  on  his  behalf. 

In  my  opinion,  however,  the  bank  would  take  a  very 
grave  risk,  for  it  would  certainly  carry  the  burden  of 
overcoming  the  prima  facie  case  made  for  the  minor 
by  the  fact  that  the  deposit  stands  in  his  name. 

The  bank  might  pay  out  the  money  on  the  father’s 
check  upon  his  giving  a  bond  with  good  security  con¬ 
ditioned  to  hold  the  bank  harmless  against  any  claim 
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which  might  thereafter  be  made  by  the  son  or  on  his 
behalf.  And  of  course  the  bank  could  pay  out  the 
money  on  the  check  of  a  lawfully  appointed  guardian 
for  the  son. 

Is  a  father  liable  for  assessments  on  stock  in  a 
bank  which  he  has  bought  in  the  name  of  his 
minor  child? 

So  far  as  I  have  been  able  to  ascertain,  this  question 
has  never  been  decided  by  the  courts  of  this  State.  The 
rule  is  thus  stated  in  Michie  on  Banks  and  Banking, 
p.  1833: 

“One  buying  stock  in  a  national  bank  in  the  names 
of  his  minor  children  himself  becomes  liable  to  as¬ 
sessment  as  a  shareholder,  for  minors  are  incapable  of 
assenting  to  become  stockholders,  so  as  to  bind  them¬ 
selves  as  to  the  liabilities  thereof.” 

The  case  of  Foster  v.  Chase,  decided  by  the  United 
States  Circuit  Court  of  Vermont,  and  reported  in  75 
Federal  Reporter,  797,  is  cited  by  Michie  in  support 
of  this  statement  of  the  law,  and  this  case  seems  to  be 
the  only  case  upon  the  subject.  This  would  seem  to  be 
the  correct  rule  in  view  of  the  principle  of  law  that 
minors  are  incapable  of  contracting. 

The  same  court  holds,  as  is  stated  in  Michie  in  a 
footnote  on  page  1833,  that  “the  father’s  liability  on 
stock  bought  in  the  name  of  minor  child  is  not  affected 
by  the  fact  that  after  the  assessment,  but  before  the 
suit  was  brought  to  recover  it,  the  son  became  of  age, 
and  assented  to  holding  the  stock.” 

MORTGAGES. 

A  .live-stock  dealer  sells  two  horses,  taking  a 
mortgage  for  the  purchase-money,  and  deposits 
the  mortgage  note  as  collateral  with  a  bank.  The 
bank  notifies  the  maker  of  the  note  that  it  holds 
the  paper.  Before  the  note  becomes  due,  the 
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maker  returns  the  horses  to  the  dealer,  taking  a 
receipt  against  the  note.  The  dealer  then  sells 
the  horses  to  another  party.  The  mortgage  is 
recorded  soon  after  it  is  given.  The  original  pur¬ 
chaser  is  insolvent,  and  the  live-stock  dealer  is 
likewise  in  bad  financial  condition.  Can  the  bank 
follow  the  horses  in  the  hands  of  the  second  pur¬ 
chaser  and  make  the  money  on  the  mortgage 
note? 

The  question  presents  a  good  many  difficulties.  It  is 
my  opinion  that  the  bank  can  subject  the  horses  to  the 
payment  of  the  mortgage.  The  original  purchaser 
could  not  relieve  himself  from  liability  by  the  return  of 
the  horses,  unless  he  took  up  the  note.  The  bank  hold¬ 
ing  the  note  as  collateral  is  in  the  same  position  as 
though  it  had  purchased  the  paper  outright.  The  live¬ 
stock  dealer  had  no  right  to  settle  the  note  with  the  orig¬ 
inal  purchaser  without  accounting  to  the  bank.  What¬ 
ever  lien  he  had  had  been  transferred  to  the  bank,  and 
he  had  no  more  right  to  take  the  horses  and  cancel  the 
debt  than  any  other  person  would  have  had,  unless,  of 
course,  the  bank  authorized  him  to  collect  papers  for  it. 
In  the  absence  of  authority  from  the  bank  to  collect,  I 
do  not  think  he  could  change  the  status  of  affairs.  The 
mortgage  covered  the  stock,  and  would  follow  it  in  the 
hands  of  any  purchaser.  If  the  original  purchaser 
sold  to  a  third  party,  the  bank  could  still  follow  the 
stock.  The  fact  that  he  in  effect  sold  or  turned  the 
stock  back  to  the  seller  would  not  cancel  the  mortgage 
or  affect  the  lien  in  any  way.  It  is,  of  course,  a  hard¬ 
ship  on  the  second  purchaser  to  allow  the  bank  to  fol¬ 
low  the  stock  in  his  hands.  He  might  very  well  urge 
that  he  did  not  know  of  the  mortgage,  and  had  no  way 
of  finding  it  out,  because  he  might  search  the  records 
critically,  and  would  hardly  find  the  mortgage.  Still, 
the  bank  could  do  nothing  more  to  protect  itself  than 
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to  see  that  the  mortgage  was  recorded ;  and  to  allow  the 
mortgagor  to  sell  the  mortgaged  property  to  an  inno¬ 
cent  purchaser,  and  thereby  defeat  the  lien  of  the  mort¬ 
gage,  would  destroy  the  effectiveness  of  our  recording 
statutes  and  greatly  lessen  the  value  of  chattel  mort¬ 
gages. 

The  bank  can  perhaps  do  nothing  to  strengthen  its 
position  until  the  paper  becomes  due.  When  it  is  due, 
I  believe  the  bank  would  be  justified  in  foreclosing  the 
mortgage  and  levying  on  the  stock,  though  as  stated 
in  the  beginning  this  seems  a  hardship  on  the  pur¬ 
chaser,  and  the  bank  will  probably  find  its  claim  vigor¬ 
ously  contested.  The  question  seems  to  be  a  new  one 
so  far  as  the  reported  cases  in  this  State  go,  and  I  am 
by  no  means  positive  that  the  courts  will  agree  with 
this  opinion. 

Is  the  following  clause  in  a  chattel  mortgage 
valid : 

“And  to  secure  this  debt  to  said  bank,  as  well 
as  to  secure  all  other  advances  and  credit  ex¬ 
tended  to  me  by  said  bank  during  the  present 

year,  not  to  exceed  $ - ,  when  evidenced  by  my 

note,  I  hereby  mortgage,”  etc.? 

While  under  the  Code  of  Georgia  a  mortgage  “must 
specify  the  debt  to  secure  which  it  is  given,’'  it  has 
been  held  that  a  mortgage  to  secure  future  advances  to 
be  made  during  the  particular  year  is  not  invalid  for 
want  of  sufficient  description.  I  quote  a  decision  of  the 
Supreme  Court  of  Georgia: 

“A  mortgage  upon  real  estate  given  to  secure  ‘ad¬ 
vances’  to  be  made  by  the  mortgagee  to  the  mortgagor, 
for  the  purpose  of  carrying  on  the  farm  of  the  mort¬ 
gagor  for  1870,  is  not  invalid  for  want  of  a  sufficient 
description  of  the  debt  intended  to  be  secured.”  Allen 
v.  Lathrop  and  Co.,  46  Ga.,  133  (1). 

See  Opinions,  1911-1913,  p.  36. 
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NOTE  FOR  CAPITAL  STOCK. 

May  a  bank  take  notes  in  payment  of  its  cap¬ 
ital  stock? 

It  is  not  proper  for  a  bank  to  carry  in  any  form 
any  obligation  representing  a  part  of  its  capital  stock. 
The  law  contemplates  that  $25,000.00  shall  be  sub¬ 
scribed  in  good  faith  by  responsible  parties  before  a 
charter  is  issued,  and  that  not  less  than  $15,000.00  in 
cash  shall  be  actually  paid  in  before  the  bank  opens 
its  doors,  and  the  remainder  of  the  $25,000.00  paid  in 
due  course  as  may  be  determined  by  the  directors. 

NOTE  PAYABLE  AT  NAMED  BANK. 

A  bank  discounts  for  a  customer  a  note  pay¬ 
able  at  a  named  bank  in  another  city.  The  note 
is  sent  to  the  first  bank’s  correspondent  in  that 
city,  the  correspondent  not  being  the  bank  at 
which  the  note  is  payable.  The  maker  goes  to  the 
bank  at  which  the  note  is  payable  on  the  day  it 
matures  and  asks  for  it  but  is  told  it  is  not  there. 
The  note  is  subsequently  presented  at  the  maker’s 
office  by  the  correspondent  of  the  first  bank  and 
he  refuses  payment  on  the  ground  that  the  note 
is  payable  at  the  other  bank.  Can  the  bank  pre¬ 
senting  the  note  protest  it?  Can  the  maker  com¬ 
pel  the  holder  of  the  note  to  send  it  for  collection 
to  the  bank  at  which  it  is  payable? 

In  so  far  as  the  maker  of  the  note  is  concerned,  the 
question  was  answered  in  a  decision  of  the  Supreme 
Court  rendered  in  1853,  where  it  was  held  that  a  de¬ 
mand  is  not  necessary  to  charge  the  maker  of  a  note 
payable  on  demand  at  a  particular  place.  The  court 
further  held,  however,  that  the  defendant  could  plead 
readiness  to  pay  at  the  place  stipulated,  or  damages 
sustained  by  himself  in  consequence  of  the  neglect  or 
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omission  to  make  the  demand,  and  that  upon  proof  of 
his  plea  the  plaintiff  could  not  recover  costs  and  dam¬ 
ages,  and  that  the  defendant  would  be  exonerated  to 
the  extent  of  the  damages  which  he  had  sustained. 
Dougherty  v.  The  Western  Bank  of  Ga.,  13  Ga.,  p.  288. 

The  maker  of  the  note  in  question  would  be  liable 
and  could  be  forced  to  pay  by  suit  without  any  presen¬ 
tation  of  the  note  or  demand  for  payment,  either  at 
the  bank  where  it  was  payable  or  elsewhere. 

As  to  indorsers,  however,  the  rule  is  different. 
Where  a  place  of  payment  designated  in  a  note  is  a 
particular  bank,  presentment  and  demand  at  the  bank 
are  necessary  in  order  to  charge  an  indorser.  The 
correspondent  bank,  therefore,  could  not  protest  the 
note  without  presenting  it  at  the  place  designated 
therein. 

OVERDRAFTS. 

Is  a  cashier  liable  for  overdrafts  which  he  has 
authorized? 

An  overdraft  is  a  form  of  lending  which  is  proved 
by  the  drawing  and  payment  of  a  check  without  funds 
to  the  drawer’s  credit.  It  is  usually  regarded  as  not 
only  an  irregular,  but  a  dangerous  form  of  loan,  and 
should  be  discouraged,  and  allowed  only  under  excep¬ 
tional  circumstances.  The  payment  of  an  overdraft  is 
made  by  a  bank  wholly  upon  its  own  risk  and  in  sole 
reliance  on  the  ability  of  the  drawer  of  the  check  to 
make  remuneration. 

If  a  cashier  without  authority  pays  the  overdraft  of 
a  customer  upon  his  own  motion,  his  act  is  in  the  eye 
of  the  law  a  breach  of  trust — he  has  used  the  funds  of 
the  bank  in  a  manner  which  the  law  does  not  author¬ 
ize.  Where,  however,  a  cashier  is  intrusted  with  large 
authority  to  make  loans,  it  has  been  held  that  he  can 
lend  by  cashing  overdrafts  upon  the  bank.  The  ques- 
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tion  of  the  cashier’s  liability  seems  to  turn  entirely 
upon  his  authority.  The  board  of  directors  can  unques¬ 
tionably  confer  such  authority  upon  the  cashier,  and 
when  such  authority  is  granted,  the  cashier  would  not 
be  liable  for  overdrafts  made  in  good  faith  any  more 
than  he  would  be  liable  for  other  loans  properly  made 
by  him.  This  authority  need  not  be  express  where 
the  directors  know  that  overdrafts  are  being  allowed 
by  the  cashier  and  permit  the  practice  to  continue. 
Especially  where  it  has  been  the  custom  to  allow  over¬ 
drafts  for  a  considerable  period  of  time,  the  cashier 
would  not  be  liable.  In  other  words,  the  cashier’s  au¬ 
thority  to  lend  by  overdraft  can  be  established  in  the 
same  way  that  his  authority  to  lend  by  discounting 
notes  or  other  commercial  paper  can  be  shown.  Of 
course,  if  the  by-laws  of  the  bank  forbid  overdrafts, 
the  cashier  would  have  no  right  to  lend  in  this  way, 
but  in  the  absence  of  a  distinct  prohibition  or  limita¬ 
tion  on  the  cashier’s  authority,  his  right  to  cash  checks 
in  excess  of  the  drawer’s  balances  would  generally  de¬ 
pend  upon  his  right  to  make  any  loans  at  all  and  the 
custom  of  the  bank  in  allowing  overdrafts. 

The  general  law  on  the  subject  of  overdrafts  and 
the  liability  for  allowing  them  is  stated  in  Michie’s 
new  work  on  Banks  and  Banking  from  which  I  quote 
the  following  paragraph  on  the  subject: 

“The  question  of  the  liability  of  bank  officials  for 
paying  out,  or  permitting  the  cashier  to  pay  out,  the 
bank’s  funds  upon  the  overdrafts  of  depositors,  is  one 
of  reasonable  care  and  good  faith.  Bank  directors, 
even  though  negligent  in  their  supervision  and  control 
of  the  corporate  affairs,  are  not  liable  for  overchecks 
permitted  by  the  cashier  to  a  reasonable  extent  in  favor 
of  responsible  customers,  since  the  payment  of  the 
overdrafts  of  responsible  customers  in  a  reasonable 
amount  is  something  which  they  might  properly  have 
authorized  in  the  first  instance,  and  the  loss  resulting 
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therefrom  cannot  be  said  to  have  resulted  from  their 
negligence  even  though  it  be  shown  to  have  existed. 
Indeed,  it  has  been  held,  that  the  directors  are  not  re¬ 
sponsible  in  any  case  for  overchecks  permitted  to  cus¬ 
tomers  by  the  cashier  without  their  authority  or 
knowledge,  and  that  the  fact  that  such  overchecks  ap¬ 
peared  upon  the  books  of  the  bank  was  not  sufficient  to 
affect  the  directors  with  knowledge  thereof  in  a  suit 
between  the  directors  and  the  bank.  Where  the  presi¬ 
dent  of  a  bank  permits  or  directs  the  payment  of  over¬ 
drafts  in  favor  of  his  friends  or  members  of  his  fam¬ 
ily  known  to  be  irresponsible  or  insolvent,  he  cannot 
be  said  to  have  acted  in  good  faith,  and  he  is  person¬ 
ally  responsible  for  losses  resulting  from  the  payment 
of  such  overdrafts;  especially  where  the  funds  were 
withdrawn  for  the  purpose  of  being  used  in  enter¬ 
prises  in  which  he  was  interested.” 

“The  directors  of  the  bank  may  authorize  the  cashier 
to  pay  the  overdrafts  of  its  customers  in  good  credit 
at  the  bank ;  and  where  the  cashier,  in  accordance  with 
a  custom  or  usage,  and  by  the  advice  of  the  president 
and  directors  individually,  pays  the  overchecks  of  such 
customers,  he  is  not  absolutely  liable  therefor  to  the 
bank,  but  is  only  required  to  exercise  due  care  to  as¬ 
certain  the  financial  standing  of  the  customers.  Even 
in  the  absence  of  authority  from  the  directors,  it  is  not 
negligence  per  se  for  the  cashier  to  pay  the  overdrafts 
of  responsible  customers  in  a  reasonable  amount, 
unless  there  is  some  by-law  or  positive  order  to  the 
contrary.” 

PAYMENT  BY  CHECK. 

Are  sureties  or  indorsers  relieved  when  the 
note  upon  which  they  are  secondarily  liable  is 
paid  by  check  of  the  maker,  the  note  being 
marked  paid  and  delivered  to  the  maker? 
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It  is  well  settled  that  a  check  or  draft  is  not  payment 
until  it  is  itself  paid,  unless  it  can  be  shown  that  it 
was  the  intention  of  the  parties  that  it  should  be  so 
treated.  The  marking  of  the  note  paid  and  delivering 
it  to  the  maker  would  not  alone  be  sufficient  to  take 
the  transaction  out  of  the  general  rule.  This  has  been 
expressly  held  by  the  Supreme  Court  in  the  case  of 
Kinard  v.  First  National  Bank  of  Sylvester,  125  Ga., 
228.  In  this  case  a  note  was  marked  paid  and  the 
mortgage  securing  it  cancelled,  and  the  note  and  mort¬ 
gage  were  delivered  to  the  maker.  But  in  spite  of  this 
the  bank  was  allowed  to  foreclose  its  mortgage.  The 
fact  that  other  parties  are  also  liable  on  the  note  would 
not  change  the  rule.  Of  course,  the  bank  would  be 
under  obligation  to  these  parties  to  use  reasonable 
diligence  in  the  collection  of  the  check,  but  only  the 
same  diligence  would  be  required  in  this  case  as  would 
be  required  in  the  ordinary  case  of  collection  of  a  check. 

PROSECUTION  BY  ASSOCIATION. 

The  following  opinion  was  rendered  in  re¬ 
sponse  to  a  request  from  the  Executive  Council 
for  advice  as  to  whether  it  would  be  proper  for 
the  Association  to  engage  in  the  prosecution  of 
a  defaulting  bank  cashier. 

In  my  opinion  the  Georgia  Bankers’  Association 
ought  not,  except  in  the  rarest  instances,  to  appear  as 
prosecutor,  and  even  in  these  instances  the  circum¬ 
stances  should  be  most  exceptional.  In  other  words,  I 
do  not  regard  the  prosecution  of  alleged  offenders  as 
being  one  of  the  functions  of  the  Association.  To  ap¬ 
pear  as  prosecutor  the  Association  would  have  to  know 
that  the  crime  had  been  committed,  and  this  could  not 
be  known  except  from  information  furnished  by  others. 
The  burden  of  such  a  prosecution  would  be  so  great 
and  the  results  to  the  Association  would  be  so  small, 
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even  in  the  event  of  a  conviction,  and  might  be  so 
disastrous  in  the  event  of  an  acquittal,  that  I  think  it 
would  be  most  unwise  for  the  Association  to  act  in  the 
role  of  a  public  prosecutor. 

In  the  particular  case  there  is  no  special  reason  so 
far  as  I  can  see  why  the  Association  should  undertake 
this  prosecution.  It  seems  from  the  letters  to  be  the 
ordinary  case  of  a  defaulter.  There  are  too  many  of 
these  cases  for  the  Association  to  undertake  to  prose¬ 
cute  them  all,  and  I  see  no  more  reason  why  this  par¬ 
ticular  prosecution  should  be  undertaken  than  any 
other.  The  only  fact  mentioned  is  that  the  officers  and 
directors  do  not  seem  inclined  to  prosecute;  but  this 
is  not  a  sufficient  reason  in  my  opinion  for  the  Associa¬ 
tion  to  undertake  the  prosecution.  The  fact  that  the 
officers  and  directors  will  not  prosecute  would  make  it 
almost  impossible  for  the  Association  to  undertake  the 
prosecution  with  any  prospect  of  success.  The  case 
would  have  to  be  tried  by  a  local  jury,  and  if  the  direc¬ 
tors  and  others  directly  concerned  will  not  undertake 
the  prosecution,  I  think  it  would  be  next  to  impossible 
to  secure  a  conviction  before  a  local  jury  by  a  foreign 
institution,  as  the  Association  would  be  regarded.  The 
Association  would  naturally  be  dependent  largely  upon 
these  bank  people  for  information  upon  which  to  base 
the  warrant,  and  for  evidence,  and  unless  they  are 
favorable  to  the  prosecution  there  would  be  no  chance 
to  secure  a  conviction. 

Besides,  I  do  not  think  the  Association  ought  to  have 
the  burden  and  expense  of  a  matter  of  this  kind  or  that 
the  results  to  the  members  of  the  Asociation  or  the 
Association  itself  would  justify  the  necessary  expendi¬ 
ture.  It  would,  of  course,  be  necessary  that  some  of¬ 
ficer  of  the  Association  should  go  to  the  town  where  the 
trial  is  to  be  had,  make  an  investigation,  appear  before 
the  grand  jury,  and  secure  an  indictment;  and  that 
counsel  should  be  employed  to  represent  the  State  in 
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the  prosecution.  All  this  would  require  time  and 
money,  without  any  corresponding  tangible  result  as  I 
see  it. 

On  the  whole,  I  think  the  people  concerned,  who  are, 
of  course,  the  most  interested,  should  be  allowed  to 
carry  the  matter  on  without  assistance  from  the  Asso¬ 
ciation. 


PROTEST. 

Where  there  is  an  extension  of  the  time  of  pay¬ 
ment  of  a  note,  is  the  date  of  the  expiration  of  the 
extension  or  the  date  of  the  original  maturity  the 
proper  time  for  protest?  The  particular  case  is 
this :  A  note  is  sent  for  collection,  and  on  the  day 
it  falls  due  the  forwarding  bank  wires  the  collect¬ 
ing  bank  to  extend  payment  for  a  week.  This  is 
done.  At  the  expiration  of  the  week’s  extension, 
the  maker  defaults.  The  question  is  whether  the 
note  should  be  protested  then. 

The  rule  is  that  paper  must  be  presented  for  pay¬ 
ment  on  the  date  of  its  maturity.  “In  order  to  hold 
the  drawer  and  indorsers,  it  is  necessary  to  present  the 
paper  for  payment  on  the  day  of  maturity,  and  pre¬ 
sentment  before  or  after  the  date  of  maturity  will  not 
be  sufficient,  unless  the  holder  has  some  valid  excuse 
for  not  making  the  presentment  on  the  exact  day  of 
maturity.”  Tiedeman  on  Commercial  Paper,  section  315. 

Again :  “In  respect  to  the  drawer  of  a  bill  and  the 
indorser  of  a  bill  or  note,  it  is  essential  to  the  fixing  of 
their  liability  that  the  presentment  should  be  made  on 
the  day  of  maturity,  provided  it  is  within  the  power  of 
the  holder  to  make  it.  If  the  presentment  be  made 
before  the  bill  or  note  is  due,  it  is  entirely  premature 
and  nugatory,  and,  so  far  as  it  affects  the  drawer  or 
indorser,  a  perfect  nullity.  And  if  it  be  made  after 
the  day  of  maturity,  it  can,  as  a  matter  of  course,  be 
of  no  effect,  as  the  drawer  or  indorser  will  already  have 
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been  discharged,  unless  there  were  sufficient  legal  ex¬ 
cuse  for  the  delay.”  1  Daniel  on  Negotiable  Instru¬ 
ments,  section  598. 

A  clipping  has  been  sent  me  expressing  an  opinion 
to  the  effect  that  where  there  is  a  valid  extension  of 
time  of  payment,  the  date  of  the  expiration  of  the  ex¬ 
tension,  and  not  the  date  of  the  original  maturity,  is 
the  proper  time  to  protest.  I  do  not  agree  with  this 
view,  if  it  is  to  be  understood  that  such  an  extension 
as  is  referred  to  in  the  case  as  stated  above  is  a  valid 
extension.  Of  course,  if  all  the  parties  liable  on  a  note 
agree  with  the  holder  on  an  extension  for  a  definite 
time,  this  extension  would  become  the  day  of  the  ma¬ 
turity,  taking  the  place  of  the  original  due  day,  and  in 
such  event  the  paper  should  be  presented  for  payment 
on  the  new  due  date  rather  than  on  the  original  date. 
If  not  paid  then,  it  could,  of  course,  be  protested.  But 
I  do  not  understand  that  any  such  extension  as  this 
had  been  agreed  on  in  the  case  mentioned.  It  appears 
simply  that  the  forwarding  bank  wired  its  correspon¬ 
dent  to  hold  the  paper  for  a  week.  If  this  was  all,  and 
the  indorsers  did  not  agree  to  such  an  extension,  I  do 
not  think  that  the  paper  could  be  legally  protested  at 
the  end  of  the  extension,  since  then  the  indorsers  would 
already  be  discharged. 

It  is  probable  that  the  author  of  the  opinion  sent 
me  had  reference  to  an  extension  by  agreement  of  both 
the  maker  and  indorsers  of  the  note,  fixing  a  new  date 
in  lieu  of  the  original  date  of  maturity.  If  this  is  true, 
the  opinion  is  correct;  otherwise,  I  can  not  agree  with 
the  conclusion  which  he  reaches. 

Should  a  draft  be  protested  a  second  time  upon 
a  second  presentation? 

There  is  no  reason  for  a  second  protest  and  no  law 
authorizing  it.  Protest  is  for  the  purpose  of  furnish¬ 
ing  ready  proof  of  the  presentation  of  a  negotiable 
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instrument  and  refusal  to  accept  or  to  pay,  as  the  case 
may  be.  It  was  formerly  confined  entirely  to  foreign 
bills  of  exchange,  and  was  allowed  because  of  the  ex¬ 
ceeding  difficulty  of  proving  the  presentation  and  re¬ 
fusal  to  pay  in  cases  of  this  character. 

Where  a  paper  has  once  been  formally  presented  by 
a  notary  public  and  protested  for  non-acceptance  or 
non-payment,  and  the  indorsers  properly  notified  that 
acceptance  or  payment  has  been  refused,  they  are 
bound  on  the  paper.  They  would  not  be  any  more 
bound  by  any  number  of  subsequent  presentations; 
and  as  protest  is  for  the  purpose  of  notifying  the  in¬ 
dorsers  and,  therefore,  holding  them  liable,  it  would 
seem  to  be  entirely  useless  to  protest  and  notify  more 
than  once. 

A  check  for  $26.06  is  presented  to  the  drawee 
bank  through  another  bank,  which  insists  on 
payment  of  $26.09.  The  check  is  returned  by  the 
drawee  with  statement  indorsed  on  it  that  it  is 
only  for  $26.06.  Is  the  check  subject  to  protest, 
and  if  not,  who  is  liable  for  protest  fees? 

There  is  scarcely  any  doubt  that  the  check  should 
not  have  been  protested.  The  drawee  bank  could  only 
pay  the  amount  of  the  check  and  was  justified  in  refus¬ 
ing  to  pay  anything  more  than  that  amount.  If  the 
bank  presenting  the  check  refused  to  accept  the  amount 
called  for  by  the  check,  insisting  on  a  larger  amount, 
then  there  was  no  refusal  to  pay  the  amount  called  for 
by  the  bank,  and  until  there  has  been  a  demand  and 
refusal  a  check  is  not  protestable. 

As  the  presenting  bank  caused  the  check  to  be  pro¬ 
tested  without  authority,  it  is  liable  for  the  protest 
fees  of  the  notary  public,  and  it  may  be  added  that  if 
any  damage  resulted  from  the  wrongful  protest  of  the 
check,  the  bank  causing  the  protest  would  be  liable  for 
this  damage  also. 
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Is  a  clause  in  a  note  waiving  protest  and  notice 
legal  and  valid? 

It  is  undoubtedly  true  that  protest  may  be  waived; 
and  where  a  note  on  its  face  contains  a  waiver  of  pro¬ 
test,  protest  is  not  necessary  in  order  to  bind  indorsers. 
The  rule  is  clearly  stated  as  follows  in  Tiedeman  on 
Commercial  Paper,  section  363,  page  626: 

“If  the  waiver  is  put  in  the  body  of  the  instrument, 
it  enters  into  and  forms  a  part  of  the  contract  of  every 
one  who  signs  his  name  to  the  paper,  whether  as  drawer 
or  indorser.” 

Where  a  waiver  of  protest  is  contained  in  a 
note,  but  the  forwarding  bank  instructs  the  col¬ 
lecting  bank  to  protest,  does  failure  to  protest  re¬ 
lieve  the  indorsers?  Is  the  collecting  bank  liable 
for  failure  to  protest? 

Protest  may  be  waived,  and  where  a  note  on  its  face 
contains  a  waiver  of  protest, — especially  where  it  states 
that  protest  is  waived  not  only  by  the  maker,  but  by 
indorsers  as  well, — protest  is  not  necessary  in  order 
to  bind  indorsers.  Protest  not  being  necessary  in  order 
to  bind,  of  course,  the  indorsers  would  not  be  relieved 
by  the  failure  to  protest. 

I  do  not  think  a  bank  could  be  held  liable  for  failure 
to  protest  a  note  which  is  not  protestable  or  one  which 
it  is  not  necessary  to  protest  in  order  to  bind  indorsers. 
The  theory  on  which  a  bank  would  be  liable  for  failure 
to  protest  is  that  it  has  neglected  to  do  something  by 
reeason  of  which  loss  has  resulted.  As  no  loss  could 
result  from  the  failure  to  protest  a  paper  where  pro¬ 
test  has  been  waived,  the  bank  could  not  be  held  liable 
for  failure  to  carry  out  instructions.  I  think,  however, 
that  it  would  be  entirely  proper  for  the  bank  to  obey 
instructions  and  protest,  even  though  protest  was 
waived. 
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When  protest  is  waived,  and  one  of  the  parties 
to  the  note  goes  into  bankruptcy,  is  it  necessary 
to  protest  the  note? 

It  is  not  necessary  to  protest  a  note  where  the  protest 
is  waived.  Nor  is  it  generally  necessary  in  such  cases 
to  formally  present  the  paper  at  the  place  of  payment; 
that  is  to  say,  I  do  not  think  the  indorsers  would  be 
discharged  for  failure  to  make  such  presentment.  The 
bankruptcy  of  one  of  the  parties  does  not  change  the 
rule. 

Is  a  sight  draft  protestable  if  the  person  on 
whom  it  is  drawn  is  out  of  town? 

The  requirement  of  the  Georgia  Statute  relative  to 
protest  seems  so  little  understood  that  I  wish  to  quote 
in  full  section  4280  of  the  Code  of  1910  on  the  subject: 

“When  bills  of  exchange  and  promissory  notes  are 
made  for  the  purpose  of  negotiation,  or  intended  to  be 
negotiated  at  any  chartered  bank,  and  the  same  are 
not  paid  at  maturity,  notice  of  the  non-payment  thereof, 
and  of  the  protest  of  the  same  for  non-payment  or 
non-acceptance,  must  be  given  to  the  indorsers  thereon 
within  a  reasonable  time,  either  personally,  or  by  post 
(if  the  residence  of  the  indorser  be  known),  or  the 
indorser  will  not  be  held  liable  thereon ;  but  it  shall  not 
be  necessary  to  protest  in  order  to  bind  indorsers,  ex¬ 
cept  in  the  following  cases,  to-wit:  1.  When  a  paper  is 
made  payable  on  its  face  at  a  bank  or  banker’s  office. 

2.  When  it  is  discounted  at  a  bank  or  banker’s  office. 

3.  When  it  is  left  at  a  bank  or  banker’s  office  for  col¬ 
lection.” 

I  understand  that  an  ordinary  draft  is  what  is  some¬ 
times  called  a  domestic  bill  of  exchange,  and  where 
negotiated  through  a  bank,  under  the  terms  of  the 
Code  section  above  quoted  it  would  be  protestable 
in  order  to  bind  the  indorsers.  The  fact  that  it  is 


Ill 


payable  at  sight  instead  of  at  a  given  time  does  not 
prevent  it  from  being  a  protestable  paper.  If  the 
paper  on  its  face  is  payable  at  a  particular  place,  it 
should  be  presented  at  that  place.  If  not,  it  should 
be  presented  at  the  business  office  of  the  drawee  if  he 
has  a  regular  business  office,  and  if  not,  at  his  resi¬ 
dence.  It  makes  no  difference  whether  it  is  presented 
to  the  drawee  in  person  or  not,  if  it  is  presented  at  the 
place  of  payment  named  in  the  bill  or  at  the  business 
office  or  residence,  if  no  business  office  is  maintained. 
The  fact  that  the  drawee  may  be  out  of  town,  and, 
therefore,  that  it  may  be  impossible  to  present  to  him 
in  person,  would  not  prevent  the  bill  from  being  pro- 
testable  or  relieve  the  bank  of  the  duty  of  making  pro¬ 
test  when  the  bill  is  properly  presented  at  the  place  of 
payment  or  place  of  business  or  residence,  as  above 
stated. 


RENEWAL. 

Can  a  real-estate  mortgage  note,  the  mortgage 
and  note  being  in  one  paper,  be  renewed  by  tak¬ 
ing  another  note  and  mortgage  in  the  same  form, 
the  later  mortgage  reciting  that  it  is  a  renewal 
of  the  former  one  and  giving  the  book  and  page 
where  the  original  mortgage  is  recorded,  and  the 
bank  continuing  to  hold  the  old  paper  so  as  to 
preserve  its  record? 

I  think  this  form  of  renewal  would  answer  every 
purpose.  The  mortgage  would  still  be  open  on  the 
record,  and  would  therefore  be  notice  to  subsequent 
purchasers  or  mortgagees,  and  the  fact  that  it  appeared 
as  past  due  would  not  make  any  difference  so  far  as 
the  notice  from  the  record  is  concerned.  By  preserv¬ 
ing  the  old  paper  and  not  cancelling  the  same,  the  bank 
would  be  in  position  to  enforce  this  if  necessary.  The 
renewal  would  keep  the  bank  from  carrying  a  past  due 
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paper,  and  would  be  a  proper  extension  of  the  debt. 
Every  possible  question  would  be  removed  if  the  bank 
should  have  the  new  paper,  as  well  as  the  old  one,  re¬ 
corded. 

A  note  which  a  bank  took  in  the  regular  course 
of  business  before  maturity,  discounting  the  same 
for  value,  matures,  and  the  bank  is  offered  a  new 
note  with  the  word  “renewal”  written  on  it. 
Would  the  bank  be  considered  a  bona  fide  holder 
of  this  new  note,  or  would  the  fact  that  the  word 
“renewal”  is  written  in  it  charge  the  bank  with 
notice  of  any  defenses? 

It  is  well  settled  that  “where  a  negotiable  instru¬ 
ment  is  transferred  before  its  maturity  in  payment  of 
a  pre-existing  debt,  the  transferee  is  a  holder  for  value 
and  takes  the  paper  free  from  the  equities  existing  be¬ 
tween  the  original  parties.”  Harrold  v.  National  Bank 
of  Commerce,  128  Ga.,  504. 

This  being  true,  the  bank  would  occupy  the  position 
of  a  bona  fide  holder  in  taking  the  renewal  note  under 
the  circumstances  mentioned.  The  fact  that  the  note 
shows  on  its  face  that  it  was  a  renewal  would  not  pre¬ 
vent  it  from  being  a  negotiable  paper  or  charge  the 
holder  with  notice  of  any  defenses.  It  has  been  fre¬ 
quently  held  in  cases  where  a  note  showed  on  its  face 
what  the  consideration  was,  that  this  did  not  prevent 
it  from  being  a  negotiable  instrument  or  render  it 
subject  to  equities.  So  words  on  a  note  indicating  that 
it  is  a  mortgage  note  or  a  purchase-money  note,  or 
other  words  of  like  character,  have  been  frequently 
held  not  to  affect  the  negotiability  of  the  paper  or  to 
put  the  holder  on  notice  of  equities  existing  between 
the  original  parties. 
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SET  OFF  BY  AND  AGAINST  BANK. 

Can  a  person  who  owes  a  note  to  a  bank  at  the 
time  it  becomes  insolvent  set  off,  as  against  such 
note,  money  which  is  on  deposit  to  his  credit  in 
the  bank? 

There  is  no  doubt  that  a  deposit  can  be  set  off 
against  a  note  owed  by  the  depositor  to  the  bank.  The 
general  rule  on  the  subject  is  thus  stated  in  Michie  on 
Banks  and  Banking,  page  1059: 

“Where  a  depositor  is  indebted  to  a  bank,  he  can  set 
off  his  deposit  against  a  debt  due  from  him  to  the  bank 
in  the  same  right  or  capacity,  on  the  principle  that 
mutual  claims  which  are  between  creditor  and  debtor 
may  be  set  off  against  each  other.” 

I  quote  also  from  the  case  of  Scott  v.  Armstrong, 
146  U.  S.  499,  36  L.  Ed.  1059: 

“Where  a  national  bank  becomes  insolvent  and  its 
assets  pass  into  the  hands  of  a  receiver  appointed  by 
the  comptroller  of  the  currency  a  debtor  of  the  bank 
can  set  off  against  his  indebtedness  the  amount  of  a 
claim  he  holds  against  the  bank,  if  the  debt  due  from 
the  bank  was  payable  at  the  time  of  its  suspension, 
but  that  due  to  it  was  payable  at  a  time  subsequent 
thereto.” 

Where  a  depositor  owes  a  bank  a  note,  can  the 
bank,  upon  the  insolvency  of  the  depositor,  apply 
his  deposit  in  satisfaction  of  the  note? 

Yes.  Michie  in  his  work  on  Banks  and  Banking 
states  the  rule  as  follows :  “The  rule  that  a  bank  has 
a  general  lien  upon  or  right  of  set-off  against  all 
moneys  or  funds  in  its  possession  belonging  to  a  de¬ 
positor  to  secure  the  payment  of  the  depositor’s  in¬ 
debtedness  is  a  part  of  the  law  merchant  and  well 
established  in  commercial  transactions.” 
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This  question  has  been  decided  by  the  Supreme  Court 
of  Georgia.  I  quote  the  first  headnote  from  the  case 
of  Georgia  Seed  Co.  v.  Talmadge,  96  Ga.,  254: 

“Where  a  bank,  having  money  on  deposit  with  an¬ 
other,  failed  in  business  and  became  insolvent,  being 
at  the  time  indebted  to  the  depositary  upon  promissory 
notes,  the  sum  total  of  which  exceeded  the  amount  of 
the  deposit,  it  was  the  right  of  the  depositary,  by  way 
of  equitable  set  off,  to  appropriate  the  money  on  de¬ 
posit,  as  far  as  it  would  go,  to  the  satisfaction  of  such 
notes,  although  they  had  not  yet  become  due.” 

Is  a  surety  on  a  note  discharged  because  the 
bank  which  holds  the  note  when  it  matures  fails 
to  set  off  the  note  against  the  maker’s  deposit 
account? 

The  surety  in  such  case  is  not  discharged.  This  has 
been  decided  by  the  Supreme  Court  in  the  case  of 
Davenport  v.  State  Banking  Co.,  126  Ga.,  136.  I  quote 
the  headnote: 

“The  fact  that  a  bank  which  is  the  owner  of  a  note 
upon  which  there  is  a  surety  is,  at  its  maturity,  in¬ 
debted,  upon  general  deposit  account,  to  the  principal 
upon  the  note  in  a  sum  larger  than  that  due  upon  the 
note,  and  fails  to  exercise  its  right  to  set  off  the  amount 
of  the  note  against  this  deposit  indebtedness,  and 
allows  the  deposit  to  be  checked  out  by  such  depositor, 
does  not  discharge  the  surety  on  the  note.” 

Can  an  executor  or  administrator  set  off  a  de¬ 
posit  in  his  own  name  as  an  individual  against  a 
note  which  the  estate  he  represents  owes  the 
bank?  Or  can  he  set  off  against  a  debt  owed  by 
him  individually  to  the  bank  a  deposit  made  by 
him  as  executor  or  administrator? 
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“Set  off  must  be  between  the  same  parties  and  in 
their  own  right.”  Code  of  1910,  section  4341.  There¬ 
fore,  an  executor  or  administrator  is  not  entitled  to 
set  off  against  his  liability  as  such  executor  or  admin¬ 
istrator  a  debt  from  the  bank  to  him  as  an  individual ; 
nor  can  he  set  off  against  a  debt  which  he  owes  indi¬ 
vidually  an  indebtedness  of  the  bank  to  himself  in  his 
capacity  as  representative  of  the  estate.  The  rule  is 
clearly  stated  in  Morse  on  Banks  and  Banking,  section 
334,  third  edition,  as  follows :  “The  debts  must  be  be¬ 
tween  the  same  parties  and  in  the  same  right.  A  de¬ 
posit  due  to  A  as  executor,  cannot  be  offset  against  A’s 
personal  debt,  nor  vice  versa.” 

A  member  of  a  partnership  is  indebted  to  a 
bank  on  his  individual  note.  When  sued  on  this 
note  can  he  set  off  a  deposit  in  the  bank  in  the 
name  of  the  firm  of  which  he  is  a  member? 

This  question  is  controlled  by  the  decision  of  the 
Supreme  Court  of  Georgia  in  the  case  of  Bishop  v. 
Mathews,  109  Ga.,  790.  I  quote  the  headnote  in  that 
case: 

“A  defendant  in  an  action  brought  against  him  indi¬ 
vidually  upon  a  demand  for  the  payment  of  which  he 
is  individually  liable,  cannot,  without  showing  some 
equitable  reason  for  being  allowed  to  do  so,  set  off 
against  the  plaintiff’s  claim  a  debt  due  by  the  latter 
to  a  partnership  of  which  the  defendant  is  or  had  been 
a  member.” 

This  seems  to  be  the  general  rule  on  the  subject.  It 
is  thus  stated  in  Michie  on  Banks  and  Banking,  page 
1066: 

“As  a  general  rule  a  partnership  deposit  cannot  be 
set  off  against  the  debts  of  individual  members  of  the 
partnership  owed  to  the  bank,  unless  there  be  some 
special  equity  or  equities  to  justify  it.  Such  special 
equities  may  arise  under  circumstances  of  fraud;  or 
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where  there  are  a  series  of  transactions  in  which  joint 
credit  is  given  with  reference  to  the  special  debt;  or 
where  the  mode  or  course  of  dealing  is  such  as  to  fur¬ 
nish  a  presumption  that  there  was  an  agreement  that 
the  mutual  dealings  on  each  side,  and  independent 
debts,  were  to  be  set  off  against  each  other,  and  that, 
without  such  right  of  retaining  against  each  other,  the 
parties  would  not  have  continued  dealing  with  each 
other.” 

If  several  persons  are  indebted  to  an  insolvent 
bank  on  a  joint  note,  can  a  deposit  of  any  one  of 
them  be  set  off  against  the  note?  If  a  bank  owes 
a  debt  jointly  to  several  persons  can  it  set  off 
against  this  debt  a  debt  owed  to  it  by  any  one  of 
these  persons? 

If  several  persons  owe  the  bank  a  joint  note,  a  claim 
against  the  bank  in  favor  of  any  one  of  them  cannot 
be  set  off  against  the  note.  Nor  can  the  bank  set  off 
against  its  indebtedness  to  several  persons  jointly  a 
claim  it  may  hold  against  any  one  of  them.  See  the  case 
of  Gray  v.  Rollo,  decided  by  the  Supreme  Court  of  the 
United  States  and  reported  in  85  U.  S.,  629,  21  L.  Ed., 
927.  The  reason  for  the  rule  is  that  only  mutual  de¬ 
mands  can  be  set  off  against  one  another. 

But  where  the  note  or  other  obligation  is  several  as 
well  as  joint,  as  a  note  reading  “We  or  either  of  us 
promise,”  etc.,  it  may  be  set  off  against  an  individual 
or  several  claim  against  the  bank. 

And  an  indebtedness  of  the  bank  to  the  principal  on 
a  note  signed  by  principal  and  sureties  can  be  set  off 
as  against  the  principal. 

A  is  indebted  to  a  bank  on  a  note.  The  bank 
becomes  insolvent  and  proceedings  are  instituted 
against  it  for  the  appointment  of  a  receiver.  When 
A  is  sued  on  the  note  by  the  receiver  of  the  bank 
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can  he  set  off  against  his  indebtedness  a  claim 
against  the  bank  acquired  by  him  after  the  bank 
suspended  business? 

Such  a  set  off  is  not  allowable.  The  precise  question 
has  been  determined  by  the  Supreme  Judicial  Court  of 
Massachusetts,  from  whose  decision  I  quote: 

“In  an  action  by  the  receivers  of  a  bank,  appointed 
under  St.  1851,  c.  127,  upon  a  debt  contracted  before 
the  institution  of  proceedings  against  the  bank,  the 
defendant  may  set  off  debts  held  by  him  before  the 
commencement  of  such  procedings ;  but  not  debts  pur¬ 
chased  since  their  commencement,  although  before  the 
perpetual  injunction.”  Colt  v.  Brown,  12  Gray,  233. 
This  case  has  been  followed  by  the  United  States  Su¬ 
preme  Court  in  the  case  of  Scott  v.  Armstrong,  146 
U.  S.,  499,  36  L.  Ed.,  1059.  These  rulings  are  in  line 
with  the  principle  of  law  in  the  Code  that  “between 
the  parties  themselves  any  mutual  demands,  existing 
at  the  time  of  the  commencement  of  the  suit,  may  be 
set  off.”  Code  1910,  section  4340. 

STOCK  ASSESSMENT. 

When  it  becomes  necessary  to  call  a  meeting 
for  the  purpose  of  assessing  stockholders,  is  a 
published  notice  of  the  meeting  necessary?  How 
much  time  must  elapse  before  holding  the  meet¬ 
ing? 

The  question  presumably  refers  to  an  assessment  of 
the  stockholders  where  the  capital  has  been  impaired 
and  the  bank  examiner  has  directed  that  the  capital 
be  made  good.  I  know  of  no  statute  which  requires 
that  a  meeting  of  stockholders  should  be  called  in  any 
particular  way.  A  meeting  called  as  provided  by  the 
by-laws  of  the  bank,  notice  being  given  in  accordance 
with  the  by-laws,  is  all  that  is  required.  It  would  not 
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be  necessary  to  publish  notice  in  a  newspaper  unless  the 
by-laws  so  require.  Nor  is  any  special  time  required 
except  the  time  provided  by  the  by-laws  of  the  bank. 
It  is  usual,  where  a  special  meeting  is  called,  for  the 
call  to  state  the  object  of  the  meeting,  and  this  should 
be  done  in  all  cases  unless  the  by-laws  expressly  pro¬ 
vide  that  a  called  meeting  may  be  held  without  stating 
such  object. 


SUIT  ON  NOTE. 

Is  it  necessary  to  sue  in  one  action  the  maker 
of  a  simple  promissory  note,  who  resides  in 
Georgia,  and  an  indorser  on  the  note,  who  re¬ 
sides  in  another  State? 

While  under  our  statute  the  maker  and  indorser  of  a 
note,  who  reside  in  different  counties,  may  be  sued  in 
the  same  action  in  the  county  of  the  residence  of  the 
maker,  the  courts  of  Georgia  have  no  jurisdiction  in  an 
ordinary  suit  to  give  judgment  against  a  non-resident. 
Of  course,  if  the  non-resident  happened  to  be  caught  in 
the  State  of  Georgia,  he  could  be  sued  in  any  county  in 
which  he  could  be  served ;  but,  residing  out  of  the  State, 
he  could  only  be  sued  by  attachment  levied  on  any  prop¬ 
erty  which  he  might  own  within  the  State,  or  by  serv¬ 
ice  of  garnishment  on  some  resident  debtor  of  his  or 
person  holding  property  for  him.  Suit  would  have  to 
be  brought  against  the  maker  in  Georgia,  and  in  the 
other  State  against  the  indorser,  unless  the  indorser 
could  be  caught  in  Georgia  and  served  while  within  the 
State. 


TIME-LOCK. 

Where  a  bank’s  time-lock  safe  failed  to  open, 
and  the  company  which  manufactured  the  lock, 
in  response  to  a  request  from  the  bank,  sent  an 
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expert  to  open  it,  is  the  bank  liable  for  the  ex¬ 
pert’s  expenses? 

I  have  read  with  some  care  the  copy  of  the  contract 
with  the  manufacturing  company,  guaranteeing  the 
time-lock,  and  the  letters  from  the  company  addressed 
to  the  bank.  It  seems  to  me  that  the  whole  question 
turns  on  whether  or  not  the  failure  of  the  safe  to  open 
was  due  to  the  time-lock  or  was  due  to  rust  on  the  door 
and  door-jambs,  as  claimed  by  the  company.  Para¬ 
graph  five  of  the  contract  between  the  bank  and  the 
company  provides  that  the  company  shall  pay  all  ex¬ 
penses  for  opening  and  repairing  the  door  in  case  of 
lockout  “whenever  such  irregularity  or  lockout  is 
caused  by  fault  or  defect  in  the  time-lock.”  If,  there¬ 
fore,  the  time-lock  was  responsible  for  the  lockout, 
there  is  no  question  that  the  company  should  bear  the 
expense.  If,  however,  the  time-lock  was  working  prop¬ 
erly,  and  the  door  failed  to  open  on  account  of  rust  or 
any  other  defect  of  the  door  itself  or  of  any  part  of 
the  mechanism  except  the  time-lock,  I  do  not  think  that 
under  the  contract  the  company  would  be  liable  for  the 
expenses  of  opening  the  safe.  In  the  letter  from  the 
bank  the  opinion  is  expressed  that  the  time-lock  failed 
to  trip  the  bolts.  If  this  is  true,  and  if  such  failure  was 
due  to  a  defect  in  the  lock,  or  its  failure  to  work  prop¬ 
erly,  the  company  should  pay  the  bill.  The  company 
claims,  however,  that  the  lockout  was  the  result  “of  the 
door  binding  due  to  rust  on  door  and  door-jambs.”  If 
they  are  correct  in  this  the  bank  could  not  hold  them 
under  the  contract  for  the  expenses  of  the  expert.  I,  of 
course,  could  not  express  an  opinion  on  the  question  of 
fact  involved. 

TRANSFER  OF  STOCK  IN  NATIONAL  BANK. 

A  stockholder  in  a  national  bank  sold  his  stock 
to  the  cashier  of  the  bank.  The  transfer  of  the 
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stock  was  not  made  on  the  books  of  the  bank. 
Shortly  after  the  sale,  the  bank  became  in¬ 
solvent.  Would  the  seller  of  the  stock  be  liable 
on  his  statutory  personal  liability?  Would  not 
the  notice  to  the  cashier,  who  purchased  the 
stock,  be  notice  to  the  bank  of  the  transfer,  and 
thus  relieve  the  seller  of  his  statutory  liability? 

The  stockholder  would  not  be  relieved  unless  the 
transfer  was  made  on  the  books  of  the  bank.  The  rule  is 
thus  stated  in  Michie  on  Banks  and  Banking,  p.  1865 : 

“A  person  who  appears  upon  the  records  of  a  na¬ 
tional  bank  to  be  a  stockholder  at  the  time  the  bank 
becomes  insolvent,  is  subject  to  statutory  personal  lia¬ 
bility  of  shareholder,  although  he  has  previously,  in 
good  faith,  sold  his  stock.  To  relieve  a  holder  of 
national  bank  stock  from  his  liability  for  the  debts  of 
the  bank,  a  transfer  by  him  must  be  made  on  the  books 
of  the  bank ;  the  ordinary  method  of  signing  the  power 
of  attorney  thereon  is  insufficient.” 

This  quotation  is  abundantly  supported  by  authority. 

I  do  not  think  that  the  bank  had  notice  through  the 
cashier  who  purchased  the  stock  and  to  whom  it  should 
have  been  transferred.  Since  the  cashier  was  acting  for 
himself  in  the  transaction,  any  knowledge  gained  by 
him,  would  not,  I  think,  be  notice  to  the  bank.  It  has 
been  held  by  the  Supreme  Court  of  Georgia  that  “a 
corporation  is  not  to  be  charged  with  notice  of  facts  of 
which  its  president  acquires  knowledge  while  dealing 
in  his  private  capacity  and  in  his  own  behalf  with 
third  persons.”  Peoples  Bank  v.  Exchange  Bank,  116 
Ga.,  820.  This  principle  would  apply  in  the  case  of  a 
cashier  or  any  other  officer  of  the  bank,  as  well  as  in 
case  of  the  president.  The  principle  of  the  case  above 
quoted  has  been  repeatedly  announced  by  the  Supreme 
Court.  For  other  cases  in  which  it  is  held,  see  Eng. 
Amer.  L.  &  T.  Co.  v.  Hiers,  112  Ga.,  823;  Brobston  v. 
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Penniman,  97  Ga.,  527;  Morris  v.  Banking  Co.,  109 
Ga.,  12 ;  National  Bank  v.  Demere,  92  Ga.,  735. 

It  is  suggested  that  the  case  of  Whitney  v.  Butler, 
decided  by  the  Supreme  Court  of  the  United  States, 
and  reported  in  118  U.  S.,  655,  30  L.  Ed.,  266,  conflicts 
with  the  principles  above  announced.  It  is  held  in  that 
case  that  “the  responsibility  of  the  defendants  ceased 
upon  the  surrender  of  certain  stock  certificates  to  the 
bank,  and  the  delivery  to  its  president  of  a  power  of 
attorney  sufficient  to  effect,  and  intended  to  effect,  as 
that  officer  knew,  a  transfer  of  the  stock  on  the  books 
of  the  association  to  the  purchaser;  although  such 
transfer  was  not  in  fact  made.” 

It  will  be  noted  from  this  case,  however,  that  the 
certificates  had  been  surrendered  to  the  bank  itself, 
accompanied  by  a  power  of  attorney  authorizing  the 
transfer,  and  that  the  president  of  the  bank  was  ad¬ 
vised  that  the  transfer  should  be  made,  the  president 
himself  not  being  in  any  way  interested  in  the  pur¬ 
chase  of  the  stock. 

The  cases  which  Mr.  Justice  Harlan  distinguishes  in 
this  case,  according  to  his  statement  of  them,  hold 
that  the  seller  is  liable  as  a  shareholder,  even  where 
the  buyer  has  agreed  to  have  the  transfer  made  on  the 
books  of  the  bank,  but  fraudulently  or  negligently 
failed  to  do  so.  They  also  hold  that  the  liability  of  the 
shareholder  continues  until  there  is  a  transfer  on  the 
books  of  the  bank,  even  where  he  has  in  good  faith 
previously  sold  the  stock  and  delivered  to  the  buyer  the 
certificate  with  power  of  attorney  in  such  form  as  to 
enable  the  transfer  to  be  made.  Under  these  rulings, 
there  would  seem  to  be  no  question  as  to  the  seller  s 
liability,  unless  the  bank  had  some  other  notice  of  the 
transfer  than  the  knowledge  of  the  cashier  to  whom  the 
stock  had  been  sold. 
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TRANSFER  PENDING  SUIT. 

After  suit  is  begun  on  a  note,  but  before  judg¬ 
ment  is  obtained,  the  debtor  transfers  his  prop¬ 
erty  to  his  wife.  Is  the  transfer  valid? 

The  mere  filing  of  a  suit  does  not  prevent  the  trans¬ 
fer  or  sale  of  property  so  long  as  it  is  sold  or  trans¬ 
ferred  for  a  valuable  consideration  and  the  transfer  is 
made  in  good  faith,  and  not  for  the  purpose  of  hinder¬ 
ing,  delaying  or  defrauding  creditors.  It  does  not  ap¬ 
pear  from  the  statement  whether  this  transfer  was  for 
value  or  not.  Of  course,  a  person  cannot  make  a  gift 
of  his  property,  so  as  to  defeat  the  payment  of  his 
debts,  and  such  a  transfer  could  be  set  aside.  However, 
if  the  wife  purchased  property  from  her  husband,  pay¬ 
ing  full  value,  and  the  transaction  was  bona  fide  and 
not  for  the  purpose  of  hindering,  delaying  or  defraud¬ 
ing  creditors,  the  title  would  pass,  and  could  not  be 
successfully  attacked.  All  transactions  between  hus¬ 
band  and  wife,  where  the  husband  is  in  debt,  are  very 
closely  scrutinized,  however,  and  the  burden  is  upon 
them  to  show  that  the  transaction  is  fair  in  every  par¬ 
ticular.  Of  course,  after  a  judgment  has  been  rendered 
and  properly  entered  upon  the  execution  docket,  no  sale 
could  be  made.  The  lien  of  the  judgment  would  attach 
to  the  property,  and  no  transfer  could  be  made  so  as 
to  defeat  the  lien. 


TRUST  COMPANIES. 

What  is  the  minimum  amount  of  capital  that 
must  be  subscribed  and  paid  in  in  order  to  or¬ 
ganize  and  operate  a  trust  company,  which  de¬ 
sires  also  to  do  a  general  banking  business? 

Sections  400  and  404  of  the  Georgia  Bankers’  Code 
were  taken  from  the  Act  of  1898,  which  authorized 
the  creation  of  trust  companies.  These  sections  ap- 
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pear  as  sections  2818  and  2817  of  the  Code  of  Geor¬ 
gia  of  1910. 

The  two  sections  seem  a  little  inconsistent.  The  first 
section  provides  that  the  application  for  charter  must 
be  accompanied  by  an  affidavit  of  at  least  three  of  the 
subscribers  that  at  least  $25,000  of  the  capital  stock 
subscribed  has  been  actually  paid  in  by  the  subscribers. 
The  other  section  provides  that  no  trust  company  or¬ 
ganized  under  the  act  shall  exercise  any  of  the  rights 
and  powers  conferred  until  at  least  $100,000  of  the  cap¬ 
ital  stock  shall  have  been  subscribed  and  paid  in. 

Construing  the  two  sections  together,  I  think  the 
legislature  intended  that  before  any  trust  company 
should  actually  do  business  as  such  it  must  have 
$100,000  of  subscribed  and  paid  in  capital,  but  that  the 
charter  might  be  granted  when  $25,000  had  been  sub¬ 
scribed  and  paid  in.  As  will  be  noticed  from  the  last 
section,  a  trust  company  organized  under  this  act  may 
acquire  and  exercise  the  rights  and  privileges  of  a  bank 
upon  complying  with  the  laws  providing  for  the  in¬ 
corporation  and  regulation  of  banks. 

Can  a  company  chartered  to  do  a  general  real 
estate  business  use  the  word  “trust”  in  its  name 
without  being  regularly  incorporated  as  a  trust 
company? 

In  order  to  organize  a  regular  trust  company,  au¬ 
thorized  to  do  trust  company  business,  the  charter  must 
be  granted  by  the  secretary  of  State  in  the  same  way 
that  a  bank  charter  is  granted.  The  capital  must  not 
be  less  than  $100,000.00,  $25,000.00  of  which  must  be 
paid  in  in  cash  upon  organization.  There  is,  however,  no 
prohibition  upon  the  use  of  the  word  “trust”  by  corpo¬ 
rations  other  than  authorized  trust  companies,  and 
there  are  quite  a  large  number  of  such  companies  doing 
business  in  the  State,  most  of  whom  are  really  nothing 
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more  than  real  estate  companies.  The  propriety  of  the 
use  of  the  word  “trust”  as  a  part  of  the  name  of  such 
a  company  is  doubtful,  but  there  is  no  legal  prohibi¬ 
tion  of  such  use. 

A  charter  can  be  granted  by  the  superior  court  to  do 
the  kind  of  business  mentioned  in  the  question,  and 
there  is  no  requirement  as  to  the  amount  of  capital 
which  such  a  company  must  have.  The  requirement  is 
that  all  corporations  must  have  at  least  ten  per  cent, 
of  the  minimum  capital  stock  authorized  by  the  char¬ 
ter  paid  in  before  the  company  begins  to  do  business. 

Under  an  Act  passed  in  1910  (Acts  1910,  p.  98)  a 
corporation  chartered  by  the  superior  court  to  do  a 
general  real  estate  business  may  have  conferred  upon 
it  the  powers  of  trust  companies.  A  corporation  de¬ 
siring  to  exercise  such  powers  must  file  with  the  sec¬ 
retary  of  State  an  application  for  an  amendment  to  its 
charter  conferring  upon  it  the  powers  and  privileges 
of  trust  companies.  The  amendment  must  be  author¬ 
ized  by  a  majority  vote  of  the  board  of  directors  at  a 
regular  meeting,  and  it  cannot  be  granted  to  a  corpo¬ 
ration  which  does  not  have  a  paid  in  capital  of  at  least 
$100,000.00.  A  corporation  applying  for  such  an 
amendment  to  its  charter  must  pay  into  the  State 
treasury  a  fee  of  $25.00. 

USURY. 

A  bill  of  sale  conveys  title  to  certain  personal 
property  and  secures  a  note  which  contains  a 
waiver  of  homestead.  The  note  is  given  for  a 
debt  which  is  infected  with  usury.  Is  the  bill  of 
sale  valid?  What  is  the  effect  of  the  usury  on  the 
waiver  of  homestead? 

Under  the  Code  of  Georgia  “all  titles  to  property 
made  as  a  part  of  a  usurious  contract  or  to  evade  the 
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laws  against  usury  are  void.”  Georgia  Bankers’  Code, 
section  216. 

A  bill  of  sale  passes  title  to  the  property,  and  is  not  a 
mortgage,  and  as  the  debt  which  it  secures  is  tainted 
with  usury  the  bill  of  sale  is  void. 

The  waiver  of  homestead  contained  in  the  note  is 
also  void.  This  has  been  expressly  held  by  the  Supreme 
Court  of  Georgia  in  several  cases.  See  Cleghorn  v. 
Greeson,  77  Ga.,  343;  Lowry  v.  Parker,  83  Ga.,  341. 
On  this  subject,  see  further  Opinions,  1910-1911,  pp. 
49,  50,  and  Opinions,  1911-1913,  pp.  63  et  seq. 

A  customer  applies  for  a  loan.  It  is  explained 
to  him  that  he  will  be  expected  to  pay  ten  per 
cent,  interest  at  the  maturity  of  his  note.  A  note 
secured  by  deed  to  secure  debt  is  taken,  specify¬ 
ing  interest  at  eight  per  cent  from  date,  the  bank 
relying  on  the  customer’s  word  to  pay  the  agreed 
rate  of  interest.  If  the  customer  should  plead 
usury,  could  this  written  contract  be  relied  on  so 
as  to  defeat  the  plea? 

The  section  of  the  Code  forbidding  the  taking  of 
more  than  eight  per  cent,  interest  is  as  follows : 

“It  shall  not  be  lawful  for  any  person,  company  or 
corporation  to  reserve,  charge  or  take,  for  any  loan  or 
advance  of  money,  or  forbearance  to  enforce  the  collec¬ 
tion  of  any  sum  of  money,  any  rate  of  interest  greater 
than  eight  per  centum  per  annum,  either  directly  or  in¬ 
directly  by  way  of  commission  for  advances,  discount, 
exchange,  or  by  any  contract  or  contrivance  or  device 
whatever.”  Georgia  Bankers’  Code,  section  210. 

It  will  be  readily  seen  how  drastic  this  provision  is. 
While  it  is  generally  true  that  parol  evidence  is  not 
admissible  to  change,  alter  or  vary  a  written  contract, 
yet  parol  evidence  is  admissible  to  show  that  usury  has 
been  charged ;  and  no  matter  what  the  form  of  the  con¬ 
tract,  if  it  can  be  established  by  parol  evidence  that 
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usury  has  been  exacted,  any  title  based  upon  such  con¬ 
tract  will  be  considered  as  tainted  and  will  be  void.  As 
was  said  in  one  case,  “usury  stalks  like  a  pestilence 
through  every  form  of  contract  and  poisons  all  it 
touches.” 

The  device  mentioned  would  not  relieve  the  contract 
of  the  charge  of  usury,  which  could  be  pleaded  as  a  de¬ 
fense.  If  the  customer  paid  the  usurious  interest  ac¬ 
cording  to  his  verbal  agreement,  he  could  afterwards 
recover  the  amount  paid,  and  if  usury  was  paid  or 
charged  and  the  paper  renewed,  although  it  might  not 
appear  from  the  paper  how  much  interest  had  been  ex¬ 
acted,  the  deed  would  be  held  to  be  tainted  with  usury 
and  void. 

Could  an  indorser  or  surety  on  a  note  contain¬ 
ing  waiver  of  homestead  successfully  plead 
usury  as  a  defense  if  the  note  contained  the  fol¬ 
lowing  sentence: 

“It  is  expressly  agreed  by  the  sureties  and 
guarantors  hereto  that  we  sign  this  note  with  full 
knowledge  of  the  transaction  evidenced  hereby, 
and  are  familiar  with  the  interest  and  discount 
charged,  and  the  waiver  of  homestead  and  ex¬ 
emption  herein  is  no  consideration  moving  or  in¬ 
ducing  us  to  sign  this  note”? 

Both  the  Supreme  Court  and  the  Court  of  Appeals 
are  committed  to  the  proposition  that  a  surety  upon  a 
note  secretly  tainted  with  usury,  of  which  fact  he  has 
no  knowledge,  is  discharged  from  liability,  if  the  note 
contains  a  waiver  of  homestead.  To  avoid  this,  a 
number  of  banks  are  writing  in  the  face  of  their  notes 
some  such  sentence  as  that  above  quoted.  This  sen¬ 
tence  is  a  little  fuller  than  those  commonly  used.  It  is 
frequently  written  in  the  note  that  it  is  understood 
that  more  than  eight  per  cent,  interest  has  been 
charged,  or  some  such  equivalent  expression. 
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The  sentence  suggested  seems  to  be  a  good  one  to 
accomplish  the  purpose  intended,  though  it  is  possibly 
open  to  the  objection  that  the  surety  does  not  affirma¬ 
tively  admit  that  he  knows  usury  is  being  charged.  He 
might  plead  that  while  he  thought  he  was  familiar  with 
the  interest  and  discount  charged,  he  in  fact  was  not. 
I  think  it  would  be  better  that  the  clause  show  in  so 
many  words  that  usury  is  charged.  The  last  clause 
seems  hardly  necessary.  If  it  is  added,  perhaps 
there  should  be  inserted  after  the  words,  “waiver  of 
homestead  and  exemption,”  the  words,  “by  the  maker,” 
so  as  to  make  a  little  clearer  to  what  the  clause  has 
reference. 

So  far  as  I  know,  sentences  of  this  character  have  not 
been  construed  by  the  Supreme  Court,  but  such  a  pro¬ 
vision  in  a  note  would  seem  to  be  a  complete  answer  to 
a  plea  that  the  surety  did  not  know  that  usury  had 
been  charged,  and  was,  therefore,  released. 

year’s  support. 

Is  a  deed  to  secure  debt  under  section  3306, 
et  seq.,  of  the  Code  of  1910,  good  as  against  a 
claim  for  year’s  support,  where  no  bond  for  title, 
as  provided  for  in  that  section,  is  given? 

The  precise  question  has  been  decided  by  the  Su¬ 
preme  Court  in  the  case  of  Williamson  v.  Orient  Insur¬ 
ance  Company,  100  Ga.,  791,  from  which  I  quote  the 
first  headnote: 

“Though  a  deed  to  realty  purporting  upon  its  face  to 
have  been  made  for  the  purpose  of  securing  a  debt,  and 
reciting  that  it  was  executed  under  the  provisions  of 
section  1969  of  the  Code  of  1882  (Code  of  1910,  section 
3306)  did  not  fall  strictly  within  the  provisions  of  that 
section,  for  the  reason  that  there  was  no  bond  to  re¬ 
convey  upon  the  payment  of  the  debt,  yet  if  such  deed 
by  its  express  terms  conclusively  manifested  an  inten- 
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tion  on  the  part  of  the  maker  to  pass  title  to  the  grantee 
and  contained  no  defeasance  clause  or  other  language 
authorizing  it  to  be  construed  as  a  mortgage  only,  the 
mere  reference  in  the  deed  to  the  section  above  men¬ 
tioned  and  the  grantee’s  failure  to  execute  and  deliver 
to  the  grantor  a  bond  for  titles  did  not  affect  the  effi¬ 
ciency  or  validity  of  the  paper  as  an  instrument  pass¬ 
ing  title  but  its  effect  was  to  pass  title  to  the  grantee.” 

As  a  year’s  support  can  only  be  set  apart  out  of 
property  the  title  to  which  is  in  the  husband  and  father, 
and  as  title,  as  held  by  the  Supreme  Court,  under  the 
facts  stated  in  the  question,  is  in  the  creditor  and  not 
in  the  grantor  in  the  deed,  no  year’s  support  can  be  set 
apart  out  of  this  property.  A  year’s  support  is  super¬ 
ior  to  a  mortgage,  but  this  is  because  a  mortgage  in 
Georgia  does  not  convey  title  but  is  only  a  lien.  A 
year’s  support  is  superior  to  a  lien,  but  can  not  be  taken 
in  property,  title  to  which  has  been  conveyed,  though 
only  as  security  for  a  debt. 
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Future  advances  secured. . 99 

Option  to  treat  conditional  bill  of  sale  as .  51 

Record  of  purchase-money  mortgage,  effect  when  prop¬ 
erty  returned  and  resold  by  vendor .  97 

Sale  under  levy,  effect  on  lien  of  mortgage .  89 

Cheating  and  swindling: 

Drawing  check  without  funds . 28,  29 

Checks : 

Agent,  payment  to . . .  3 

Bearer,  payable  to,  if  payable  to  cash  or  order . .  31 

Bona  fide  holders . 14,  15 

Cashier’s  checks:  See  the  head  Cashier’s  Check. 
Certification : 

Post-dated  . 31,  32 

Stopping  payment  after .  25 

Telegraph  . . . 22,  23,  24 

Telephone  . 22 

Collection  of :  See  the  head  Collections. 

Crime,  drawing  check  without  funds . 28,  29 

Definition  . 27 

Dishonored,  drawer  liable .  30 

Drawer  objecting  to  agent’s  authority  to  receive  payment  3 

Drawing  without  funds . 28,  29 

Forgery: 

Recovery  of  money  paid . 70 

Signed  check  stolen  and  negotiated,  drawer’s  lia¬ 
bility  . _... . .  66 

Garnishment  of  funds  of  drawer  of  dishonored  check....  30 

“Good,”  advising  correspondent  that  check  is . 22,  23,  24 

Indorsement  for  collection,  liability  of  bank  on .  85 

Indorser,  suit  against . 14 

Insufficient  funds  to  meet,  drawer  liable . _ .  30 

Minor,  deposit  to  credit  of,  by  father,  payment  on 

father’s  check  . 96 

Note  paid  by  check,  effect  on  liability  of  sureties  or 

indorsers  . 103 

“O.  K.”,  advising  correspondent  that  check  is .  23 

Overdrafts  . 101 
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Checks — Con  tinned, :  page 

Payable  to  cash  or  order,  payable  to  bearer. .  31 

Payee  necessary  .  gj 

Post-dated,  certified,  demand  for  payment . . .  31 

Promise  to  pay. . . . 22,  23,  24 

Prosecution  for  drawing  without  funds . 28  29 

Protest:  See  the  head  Protest. 

Refusal  to  pay  from  deposit  to  cover  draft .  58 

Stop  payment,  right  to: 

Certification  as  affecting .  25 

Generally  .  27 

Wiring  that  check  “0.  K.”  as  affecting. .  23 

Suit  against  drawer  and  indorser .  14 

Theft  and  negotiation  of  check  bearing  only  drawer’s 

name  . .  66 

Child: 

See  the  head  Minor. 

Circuitous  Route: 

Collection  by. . . .  46 

City: 

License  tax  on  banks . 88 

Loans  to  . . . . . .  92 

Collateral : 

Advertisement  of  sale: 

Name  of  pledgor  in .  36 

Necessity  . . . . . 36,  37 

Bankruptcy : 

Interest  on  secured  claims,  how  affected .  34 

Rights  of  secured  creditor. .  35 

Diligence  of  pledgee . . . 32,  33 

Future  debts,  when  covered . . . . .  37 

Live  stock  sold  under  mortgage  for  purchase-money, 
rights  of  bank  holding  mortgage  note  as  collateral, 

on  resale  of  stock . 97 

Loss  . 33 

Municipality,  note  of,  as  collateral . . .  92 

Notice  of  sale . 36,  37 

Other  debts,  when  covered. . 37 

Past  debts,  when  covered .  37 

Power  of  sale  in  note  secured  by  warehouse  receipts  35 

Renewal  of  note  as  affecting .  32 

Sale  of  cotton  pledged . - .  35 

Stock  pledged: 

Judgment  against  against  pledgor. . 53,  54 

Transfer  as  collateral,  how  made .  54 
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Collections :  page 

Agent’s  negligence,  collecting  bank’s  liability .  38 

Bankrupt  depositor,  set-off  of  collections  against  notes  of  11 

Cash  deposit,  check  on  another  bank  received  as .  49 

Circuitous  routing . 46 

Delay  of  correspondent  in  presenting  check .  50 

Drawee  bank,  forwarding  directly  to .  45 

Indorsement  for  collection,  liability  of  bank  on .  85 

Insolvency  of  correspondent  before  remitting: 

Liability  of  forwarding  bank . 47 

Trust  on  funds  in  receiver’s  hands .  48 

Liquor  drafts  . 90 

Loss  of  check  in  mail .  43 

Messenger  collecting  without  producing  paper .  4 

Notice  on  deposit  ticket  or  in  pass  book  as  limiting  col¬ 
lecting  bank’s  liability . . . . . 39,  44 

Payable  at  named  bank,  note  being,  effect  of  presenta¬ 
tion  elsewhere . 100 

Set-off  of,  against  notes  of  bankrupt  depositor .  11 

Time  allowed  correspondent  to  present  check . . .  50 

Commissions : 

Real  estate  agent’s  commissions  where  property  with¬ 
drawn  . : .  1 

Conditional  Bill  of  Sale: 

Option  to  treat  as  mortgage .  51 

Corporations : 

Agent: 

Overdrawing  account  . „ . .  2 

Payment  of  check  to .  3 

Borrowing: 

Authority  of  officer,  how  shown .  95 

Resolution  authorizing  in  subsequent  year .  93 

Check  paid  to  agent .  3 

Income  tax : 

Deductions  allowed . 82 

Exemption  repealed  .  82 

Interest  deduction  . 83 

Overdraft  by  agent .  2 

Stock : 

Negotiable  character .  53 

Transfer  as  collateral .  54 

Stockholder  as  notary . 6 

Stockholders’  meeting  on  New  Year’s  Day .  73 
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C0tt0”:  PAGE 

Pledged  as  collateral,  sale  under  power .  35 

County: 

Deed  attested  out  of. .  g 

Loans  to  boards  of  education .  90 

Mortgage  attested  out  of. .  g 

Warrants,  in  what  order  paid .  54 

Credit  Statements: 

Advantage  of .  55 

Crime : 

Drawing  check  without  funds . 28,  29 

Overdraft  as  .  30 

Prosecution  of  defaulters  by  Association .  104 

Crop  Mortgage: 

Execution  for  farm  supplies,  priority . 60 

Landlord’s  lien,  priority .  62 

D 

Damages: 

Attorney’s  fees  as . 10 

Death : 

Depositor  dying,  payment  to  wife .  17 

Deduction : 

Income  tax,  deductions  allowed . 82,  83 

Deed: 

Attestation  by  notary  out  of  county .  8 

Record,  when  not  entitled  to  record . 8,  9 

Defaulters : 

Prosecution  by  Association .  104 

Delay : 

Collections,  delay  by  correspondent  in  presenting  check  50 
Demand: 

Post-dated  check  certified,  demand  for  payment..™ .  31 

Deposits : 

Certificate  of  deposit:  See  the  head  Certificate  of  Deposit. 
Collection,  deposit  for:  See  the  head  Collections. 

Death  of  depositor,  payment  to  wife .  17 

Entry  on  deposit  slip,  ‘‘to  cover”  named  draft,  effect....  58 

Interest  on,  as  changing  character .  57 

Minor,  deposit  to  credit  of,  by  father,  payment  on 

father’s  check  . - .  96 

Set-off :  See  the  head  Set-off. 

Special  . - .  58 
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Diligence :  PAGE 

Pledgee  of  collateral  to  exercise . 32,  33 

Directors : 

Borrowing,  authorized  by . . . 93,  95 

Discount  of  paper  payable  to .  59 

Overdrafts,  liability  for  allowing . 102 

Discharge: 

Extension  as  affecting  accommodation  indorsers  or  sure¬ 
ties  . 1,  59 

Set-off  deposit  against  note,  bank’s  failure  to,  as  affect¬ 
ing  surety  . 114 

Discount: 

Officer  or  director,  discount  of  paper  payable  to .  59 

Draft: 

Deposit  to  cover,  checks  drawn  on .  58 

Liquor  shipment,  collection  of  draft .  90 

Messenger  collecting,  without  producing .  4 

Protest:  See  the  head  Protest. 

E 

Education: 

Loans  to  boards  of .  90 

Examination  of  Banks: 

Fees  . 64 

Execution: 

Farm  supplies,  execution  for,  priority  over  mortgage 

for  past  year’s  advances .  60 

Executor : 

Set-off  of  deposit  by .  114 

Extension : 

Note  extended,  discharge  of  indorsers  or  sureties . 1,  59 

Protest  after  time  for  payment  extended .  106 

F 

Farm  Supplies: 

Execution  for  this  year’s  supplies,  priority  over  mort¬ 
gage  for  last  year’s  advances .  60 

Landlord’s  lien  for,  as  superior  to  crop  mortgage .  62 

Fees: 

Attorney’s  fees,  guarantor’s  liability . 10 

Examination  of  banks .  64 

Fertilizer  Note: 

Landlord  paying,  priority  as  against  crop  mortgage .  62 
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Forgery:  pAGE 

Certificate  of  deposit,  forged  signature  of  payee .  20 

Check  signed,  stolen  from  drawer’s  check  book,  filled 

out,  and  negotiated . .. . . . .  66 

Recovery  of  money  paid  on .  70 

Fraud : 

Transfer  to  wife  pending  suit. . 122 

Future  Advances: 

Collateral  covers  when . . . „ .  37 

Mortgage  securing .  99 

G 

Garnishment : 

Check  dishonored,  garnishment  of  drawer’s  funds .  30 

Non-resident’s  property  garnished .  6 

Gift: 

Deposit  as  gift  to  take  effect  after  death . 18,  19 

Guarantor : 

Attorney’s  fees,  liability  for. .  10 

H 

Holidays : 

Stockholders’  meeting  on  New  Year’s  Day. .  73 

Sunday : 

Holiday  falling  on .  73 

Note  due  on,  when  Monday  following  holiday .  73 

Homestead  Waiver: 

Usury  affects,  how. . 124 

I 

Identification : 

Cashier’s  check,  identification  of  payee .  15 

Income  Tax : 

Deductions  allowed  . - .  82 

Exemption  repealed  . 82 

Interest,  how  deducted .  83 

Indorsement : 

Blank  indorsement,  suit  by  subsequent  holder. . - .  87 

Check  given  for  note,  effect  on  liability  of  indorser. .  103 

Collection,  liability  of  bank  on  indorsement  for. .  85 

Liability  of  indorser. .  87 

Non-resident  indorser,  how  sued . - . - .  H8 
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Indorsement — Continued:  page 

Protest  to  bind  indorsers:  See  the  head  Protest. 

Release  of  accommodation  indorsers  by  extension  of 

note  . 1,  59 

Stock  transferred  as  collateral,  sufficiency  of  indorse¬ 
ment  . . —  54 

Suit  against  indorser .  14 

Usury,  liability  of  indorser,  how  affected  by  clause  in 
note  showing  knowledge  of .  126 


Infant: 

See  the  head  Minor. 

Insolvency : 

Collections: 

Liability  of  forwarding  bank  upon  insolvency  of 

correspondent  . 47 

Trust  in  funds  in  hands  of  receiver  of  insolvent 
correspondent  . 48 

Interest: 

Bankruptcy  as  affecting,  on  claims  secured  by  collateral  34 

Deposits  bearing  . 57 

Income  tax,  deduction . 83 

Usury:  See  the  head  Usury. 


J 

Joint  Note: 

Set-off  in  case  of. .  116 

Judgment: 

Non-resident,  judgment  against .  6 

Stock  in  corporation  as  bound  by .  53 

L 

Land: 

Commissions  on  sale . . .  1 

Landlord’s  Lien: 

Priority  over  crop  mortgage . 60,  62 

Levy  and  Sale: 

Mortgage,  how  affected  by .  89 

License  Taxes : 

Municipal,  on  banks .  88 

Liens : 

Bankruptcy,  sale  by  trustee  of  property  covered  by  lien  11 

Landlord’s,  priority  over  crop  mortgage . 60,  62 

Sale  under  levy,  effect  on  senior  liens . . .  89 
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Liquor  Drafts :  PAGE 

Collection  by  bank .  90 

Loans : 

Boards  of  education  borrowing .  90 

City  borrowing  .  92 

Corporation : 

Authority  of  officer  to  borrow,  how  shown .  95 

Resolution  authorizing  borrowing  in  subsequent 

year  ..... — . 93 

Officer  or  director,  loan  to . 59,  60 

Overdrafts  . 101 

Lock: 

Failure  of  time-lock  to  open .  118 

Loss: 

Check  forwarded  for  collection  lost  in  mail .  43 

Collateral  note  lost . 33 

M 

Mail: 

Loss  of  check  in,  liability  of  forwarding  bank .  43 

Messenger: 

Collection  of  draft  by,  without  producing  draft .  4 

Minor: 

Deposit  to  credit  of,  by  father,  payment  on  father’s  check  96 
Stock  bought  in  name  of,  liability  of  parent  for  assess¬ 
ment  .  97 

Mortgages : 

Attestation  by  notary  out  of  county .  8 

Bankruptcy,  sale  by  trustee  in,  of  mortgaged  property  11 

Conditional  bill  of  sale,  option  to  treat  as  mortgage .  51 

Crop  mortgage,  priority  over,  of: 

Execution  for  farm  supplies .  60 

Landlord’s  lien  for  supplies .  62 

Foreclosure  where  property  levied  on .  89 

Future  advances  secured .  99 

Live  stock  sold  under  mortgage  for  purchase-money, 
rights  of  bank  holding  mortgage  note  as  collateral, 

on  resale  of  stock. . - . - .  97 

Record : 

Entitled  to,  when  mortgage  not,  effect  of  record....8,  9 
Purchase-money  mortgage,  effect  when  property 

returned  and  resold .  97 

Renewal  recorded  .  111 

Sale  under  levy,  effect  on  lien . - .  89 
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Municipality :  page 

License  tax  on  banks .  88 

Loans  to  . 92 

N 

Name: 

Advertisement  of  sale  of  collateral,  name  of  pledgor  in  36 
Mistake  in  name  of  payee  of  cashier’s  check,  liability  of 

paying  bank  . 15 

“Trust”  used  in  name  of  real  estate  companies .  123 

National  Banks: 

Branches  . . . „...  13 

Stock  transferred  to  cashier  without  transfer  on  books, 

liability  of  seller  on  bank’s  insolvency .  119 

Tax  on  business . - .  88 

Negligence: 

Collecting  bank’s  liability  for:  See  the  head  Collections. 
Negotiable  Instrument: 

Delivery  essential  to  validity . 66 

Stock  in  corporation  as . 53 

New  Year’s  Day: 

Stockholder’s  meeting  on .  73 

Non-resident: 

Attachment  of  property . .. .  6 

Indorser,  how  sued . 118 

Suit  against  . 6 

Notary: 

County  of  appointment,  acting  out  of. .  8 

Stockholder  as  . _ . . .  6 

Note: 

Accommodation  indorsers,  release  by  extension . 1,  59 

Capital  stock,  payment  by  note .  100 

City’s  note  . 92 

Collateral:  See  the  head  Collateral. 

Corporation  borrowing,  authority  of  officers . 93,  95 

County  boards  of  education,  notes  given  by .  90 

Delivery  essential  to  validity .  66 

Fertilizer  note,  landlord  paying,  priority  as  against  crop 

mortgage  .  62 

Indorsement:  See  the  head  Indorsement. 

Live  stock  resold,  rights  of  purchaser  as  against  bank 

holding  original  mortgage  note  as  collateral .  97 

Loss  . 33 

Municipality,  note  of .  92 
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Note — Continued:  pAGE 

Payable  at  named  bank,  effect . .  100 

Payment  by  check,  effect  on  liability  of  sureties  or  in¬ 
dorsers  .  103 

Power  in,  to  sell  cotton  pledged .  35 

Release  of  accommodation  indorsers  or  sureties  by  ex¬ 
tension  . 1,  59 

Renewal : 

Collateral,  how  affected . 32 

Mortgage  note,  record  of  renewal .  Ill 

Writing  “renewal”  across  face,  effect . .  112 

Sale  of  cotton  pledged  under  power  in .  35 

Set-off:  See  the  head  Set-off. 

Stolen  after  being  signed,  drawer’s  liability . 66 

Suit  by  holder  after  indorsement  in  blank . . .  87 

Sunday,  maturity  on,  when  Monday  following  holiday  73 

Surety,  release  by  extension .  59 

Notice: 

Cashier,  notice  to,  when  notice  to  bank .  120 

Collateral,  notice  of  sale . . . 36,  37 

Collecting  bank  limiting  liability  by  entry  on  deposit 

ticket  or  in  pass  book . 39,  44 

Record  of  paper  attested  out  of  county  as .  8 

0 

Officer : 

Authority  to  borrow .  95 

Discount  of  paper  payable  to. .  59 

Overdrafts : 

Agent  of  corporation  overdrawing. . .  2 

Liability  of  officers  for  allowing .  101 

P 

Parent : 

Depositing  money  for  minor  and  checking  it  out .  96 

Stock  bought  in  name  of  minor,  liability  for  assessment  97 
Partnership : 

Set-off  of  firm  deposit  by  member. — .  115 

Pass  Book: 

Notice  in,  as  limiting  collecting  bank’s  liability. . 39,  44 

Payment : 

Agent: 

Check  paid  to . - . - .  3 

Collecting  without  producing  security .  4 
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Payment — Continued:  page 

Check  received  as,  effect  on  liability  of  sureties  or  in¬ 
dorsers  . 103 

Messenger  collecting  without  producing  security .  4 

Place  of,  named  in  note .  100 

Pledge : 

See  the  head  Collateral. 

Post-dated  Check: 

Certified,  demand  for  payment . 31 

Power  of  Attorney: 

Transfer  of  stock  as  collateral .  54 

Power  of  Sale: 

Collateral  note,  exercise  of  power . - . 35,  36 

Principal  and  Agent: 

See  the  head  Agent. 

Prosecution : 

Association  prosecuting  defaulters .  104 

Protest: 

Amount  demanded  greater  than  that  expressed  in  face 

of  check,  protest  on  refusal .  108 

Extension  of  time  of  payment,  proper  time  for  protest  106 

Law  stated  .  110 

Out  of  town,  protest  where  drawee  is .  110 

Payable  at  named  bank,  note  being,  protest  when  not 

there  presented . „ . 100 

Place  of  presentment . 110,  111 

Second  protest  . 86,  107 

Sight  draft  protestable . 110,  111 

Stockholder  as  notary .  6 

Waiver: 

Bankruptcy  as  affecting- .  110 

Instructions  to  protest  though  protest  waived .  109 

Validity  .  109 

Pw 

Real  Estate  Agent: 

Commissions  where  property  withdrawn .  1 

Real  Estate  Companies: 

“Trust”  used  in  name.. .  123 

Record : 

County  of  appointment,  record  of  paper  attested  by 

notary  acting  out  of . . 8 

Renewal  of  mortgage  note,  record  of  new  mortgage....  Ill 
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Record — Continued:  page 

Void  when  paper  not  entitled  to  record . 8,  9 

Renewal : 

Bona  fide  holder  taking  renewal  note  with  “renewal” 

written  thereon .  H2 

Collateral  as  affected  by. .  32 

Mortgage  note  renewed,  record  of  new  mortgage .  Ill 

Retain  Title: 

Mortgage,  option  to  treat  conditional  bill  of  sale  as .  51 

S 

Sale: 

Advertisement  of  sale  of  collateral . 36,  37 

Cotton  pledged,  sale  under  power  in  note .  35 

Lien  on  personalty  as  affected  by  levy  and  sale .  89 

Live  stock  sold  under  mortgage  for  purchase-money, 
rights  of  bank  holding  mortgage  note  as  collateral, 

on  resale  of  stock . 97 

Mortgage,  option  to  treat  conditional  bill  of  sale  as .  51 

National  bank  stock  sold  without  transefer  on  books....  119 

Pending  suit  to  wife . 122 

Power  in  note,  sale  of  collateral  under .  35 

Schools: 

Loans  to  county  boards  of  education .  90 

Security  Deed: 

Usury,  effect  of  agreement  to  pay. .  125 

Year’s  support,  priority  where  no  bond  for  title  by 

grantee  . 127 

Service : 

Non-resident  not  sued  without. .  6 

Set-off : 

Administrator  or  executor,  set-off  of  deposit  by. .  114 

Bankrupt  depositor,  set-off  of  collections  against  notes  of  11 

Joint  note,  set-off  in  case  of. . - . .  116 

Note  of  depositor: 

Deposit  set  off  against .  113 

Surety  not  discharged,  bank  failing  to  set  off  deposit  114 

Partnership,  set-off  of  firm  deposit  by  member .  115 

Time  of  acquiring  claims  set  off  against  insolvent  bank  117 
Signature : 

Check  bearing,  stolen  and  negotiated,  drawer’s  liability  66 

Duty  of  bank  to  know  depositor’s . - . .  76 

Payee  of  certificate  of  deposit,  bank’s  knowledge  as  to  20 


144 


Statements :  page 

Credit  statements,  advantage  of. .  55 

Stock : 

Father  buying  for  minor,  liability  for  assessment. .  97 

Negotiable  character  . 53 

Notes  in  payment  of  subscription .  100 

Pledged,  judgment  against'  pledgor . . . 53,  54 

Transfer: 

Collateral,  how  transferred  as .  54 

National  bank  stock  transferred,  not  on  books,  lia¬ 
bility  of  seller  on  bank’s  insolvency .  119 

Trust  companies,  minimum  capital .  122 

Stock  Assessment : 

Notice  of  meeting  for. .  117 

Stockholders : 

Attestation  by  . 6 

Meeting  on  New  Year’s  Day. _  73 

Notice  of  meeting  for  stock  assessment .  117 

Stop  payment: 

Cashier’s  check . 25 

Certified  check  . . 25 

“O.  K.”,  bank  wiring  that  check  is .  23 

Right  to  . 27 

Suit: 

Check  dishonored,  suit  against  drawer . . . .  30 

Indorsement  in  blank,  suit  by  subsequent  holder. .  87 

Non-resident: 

Attachment  . 6 

Indorser,  how  sued. . 118 

Transfer  to  wife  pending. .  122 

Sunday: 

Holiday  falling  on .  73 

Note  falling  due  on,  when  Monday  following  holiday....  73 
Surety: 

Check  given  for  note,  effect  on  liability .  103 

Discharge,  bank  failing  to  set  off  deposit  against  note....  114 

Release  by  extension . 1,  59 

Usury,  liability,  how  affected  by  clause  showing  knowl¬ 
edge  . 126 

T 

Taxation : 

Income  Tax : 

Deductions  allowed  . 82 

Exemption  repealed  .  82 
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Taxation — Continued : 

Income  Tax — Continued:  page 

Interest  deduction  .  83 

Municipal  license  tax  on  banks . . .  88 

National  banks,  tax  on  business .  88 

Teachers: 

Loans  to  pay  salaries . 90 

Telegraph : 

Certification  of  check . 22,  23,  24 

Telephone: 

Certification  of  check .  22 

Time: 

Cash  letters,  time  limit  for  reporting .  50 

Time-lock : 

Failure  to  open . 118 

Title : 

Bill  of  sale  retaining,  option  to  treat  as  mortgage .  51 

Transfer: 

National  bank  stock  transferred  to  cashier,  without 
transfer  on  books,  liability  of  seller  on  bank’s  in¬ 
solvency  .  119 

Pending  suit  to  wife .  122 

Stock,  transfer  as  collateral .  54 

Trust  Companies : 

Minimum  capital  .  122 

Real  estate  companies  doing  business  as .  123 

u 

Usury: 

Agreement  to  pay,  though  notes  show  legal  rate,  effect 

on  security  .  125 

Bill  of  sale  securing  usurious  debt .  124 

Deed  securing  debt,  effect  on,  of  verbal  agreement'  to 

pay  usury,  though  note  shows  legal  rate .  125 

Homestead  waiver,  effect  on .  124 

Parol  evidence  to  show .  125 

Surety  or  indorser,  liability,  how  affected  by  clause 

showing  knowledge  of  usury .  126 

Title  made  as  part  of  usurious  contract,  effect . 124,  125 

W 

Waiver: 

Protest  waived . 109,  110 

Usury  as  affecting  homestead  waiver .  124 
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Warehouse  Receipts:  page 

Pledged  as  collateral,  sale  of  cotton  under  power .  35 

Warehouses : 

Bonded,  establishment  . 12 

Warrants: 

County,  order  of  payment .  54 

Wife: 

Deposit,  how  disposed  of  upon  death  of  husband .  17 

Sale  to,  pending  suit. . 122 

Witness  Papers: 

County,  deed  or  mortgage  attested  by  notary  out  of. .  8 

Stockholder  as  notary. .  6 
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Year’s  Support: 

Security  deed,  priority  where  no  bond  for  title  by  grantee  127 
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